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THE LEGAL REGIME OF THE JUDICIAL BRANCH UNDER THE 1999 

CONSTITUTION 

Regulatory diagnostics and proposals 

INTRODUCTION 

The movement of institutional change arisen at the end of the 90’s decade of the 

past century in Venezuela was aimed at the state apparatus as a whole. But there is 

no doubt that one of its most clear and urgent objectives seemed to be the Judicial 

Branch.  Certainly for a long time there were some advances in the Venezuelan 

justice (system), especially of technological and logistical character, but the general 

perception about the efficiency and legitimacy of the Venezuelan rule of law, and, 

specifically, on the Judicial Branch had not been able to improve much. That surely 

explains the special attention given by the constituent (assembly) of 1999 to that 

area of the Public Power, and in general, to the justice system, attention that it 

surfaces on the different answers that the finally approved constitutional text 

pretended to give the pressing problems and defects that were imputed to it. 

First of all, the constituent (assembly) began by consecrating the right to an 

effective judicial protection for all. Justice must be available to all and must mean, 

to all, the institutional way the state offers for the defense of their rights and 

interests; its adequate and effective functioning shall lead to a situation of harmony 

in society, of tranquility and trust, absolutely necessary to allow us the true 
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enjoyment of the other rights that the Constitution itself consecrates. The 

Constitution cannot guarantee the absence of conflicts in society, nor each and 

everybody’s good behavior, nor there are no abuses, arbitrariness or injustice; but 

what it can do is to try to secure the existence of adequate mechanisms to solve 

conflicts and repair these issues when they arise. Article 26 of the Constitution 

certainly contains a prohibition to seek justice by our own hands, but at the same 

time gives us the right to have that justice given by the state apparatus. Now, for 

the right of an effective judicial protection to be actually possible, it is necessary 

that its development is entrusted to an organizational structure that meet the 

conditions that allow having a credible justice in which to trust, that one or another 

can expect a fair response to their conflictive situation. 

That justice credible, trustworthy, acceptable to all shall come, primarily, of an 

impartial and well prepared judge. To reach that objective, the constituent 

(assembly) understood it had to give to it a personnel statute that fostered both the 

proper selection of aspiring judges, as well as stability in the performance of its 

jurisdictional function. Many of the constitutional regulations are aimed at creating 

that judicial statute conducive to that end. 

But the constituent (assembly) was also aware that the application of the judicial 

statute and its effective implementation needed an adequate organization 

framework, different to the existing at the moment that had led to the 

dissatisfactory situation in which the Venezuelan justice was. That explains why 

the Constitution had devoted also attention to a change of the judicial 

organization, eliminating the institutions that up to that moment had led it 

(Supreme Court of Justice, Judiciary Council) and replacing them by a new 

organizational figure, such as it is the Supreme Tribunal of Justice. 

These constitutional responses to the problems that afflicted Venezuelan justice 

had to be applied through legal texts that developed more precisely the general 

principles consecrated in the Constitution, as well as the material tasks that 

effectively put them in practice. For that legislative work, the Magna Carta urged 

the National Assembly to issue within the following year the legislation regarding 
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the new judicial system. However, the legislative development was not carried 

forward on the expected timing and has not been done in satisfactory terms yet. 

The material application of the constitutional principles has neither run with better 

luck. 

The current study has as its objective making an analysis of the evolution that the 

constitutional principles regarding justice have suffered on the time passed since 

1999 to the present. The purpose is to highlight the aspects where those principles 

have been dismissed or distorted, to the point that today the general perception on 

justice has not improved much versus that existing in 1999. The analysis will be 

done in the two facets that were mentioned before: on one hand, the one related to 

the amendment project of the justice organization, and on the other, the one related 

to the strengthening of the judicial statute, with the objective of having a suitable  

judge, worthy of credibility and impartial. 

The study will be done on the basis of the regulatory texts that have been issued, as 

well as the application that has been done of them both in the Judicial Branch 

administrative apparatus, and on jurisprudence. Special attention will be given to 

the repercussion that said regulatory, jurisprudential and administrative acts have 

had on whom are interested in the Judicial Branch, both from a doctrinaire 

perspective as well as from an informative perspective, be at the journalistic level 

or at the denunciation level made by human rights organizations. 

 

I. TOWARDS A MORE TRUSTWORTHY AND EFFICIENT JUSTICE: THE 

JUDICIAL BRANCH REORGANIZATION 

 

In the 1999 Constitution, justice is the responsibility and the result of a complex 

organic set of which is a part –as an essential and predominant element, but not 

unique- the Judicial Branch: the justice system. This includes, besides, other bodies 

and state officers that help on the justice administration function (investigation 

police, public ministry, penitentiary system), as well as of citizens of the civil 
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society that equally participate in the justice administration, whether at the 

professional level (exercising lawyers) or not (juries, lay judges, witnesses, 

experts…). To that wide justice system the constitutional text does not devote 

much attention, save for the listing of its members and an important provision 

related to what could be called “the autonomy budgetary guarantee”, by which on 

the annual budget an allocation not lesser than two percent shall be assigned to it 

(article 254). In any case, the Judicial Branch is the organic body in charge of 

effectively serving justice, as long as it correspond to its bodies to “know the cases 

and issues of its competence via the proceedings that the laws state, and executing 

or having its decisions executed” (article 253, first part). 

 

Within this new constitutional design, the first condition to achieve a more efficient 

and trustworthy justice was making a Judicial Branch reorganization, in order to 

give it the autonomy and independence necessary for the impartial performance of 

the jurisdictional function. The key objective of the reorganization was the 

elimination of the dual-head that ruled the Venezuelan judiciary, and that was 

viewed as a cause to the majority of the problems that afflicted it: on one hand, the 

Supreme Court of Justice as highest jurisdictional body, and on the other, the 

Judiciary Council, as authority of government and administration of the Judicial 

Branch, although external to it. Despite the Judiciary Council had autonomy and 

independence from the rest of the Public Branches –the doctrine had it classified 

under the so called “Administrations with functional autonomy”1- in reality this 

body was viewed as a political instrument 2 , while the separation of both 

authorities was viewed as a source of inefficiencies. 

  

Therefore, the constituent (assembly) opted for a reorganization that gave the 

Judicial Branch of a single “summit”, in which both the highest tribunal and the 

government and administration body functions would be concentrated. That single 

                                                        
1 Its members were designated by the three state Branches, as per the valid Constitution at the time. 

See Allan R. BREWER-CARIAS: Principios del Régimen Jurídico de la Organización Administrativa 

Venezolana.  Editorial Jurídica Venezolana, caracas, 991, p. 133   
2  Laura LOUZA SCOGNAMIGLIO: La Revolución Judicial en Venezuela, Fundación Estudios de 

derecho administrativo (FUNEDA), Caracas, 2011, p. 16 
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authority should be new, to avoid being associated to the vices that (it) wanted to 

be eradicated; it was necessary, then, to give a new image to it. That’s how it was 

decided to suppress both the Supreme Court of Justice and Judiciary Council, to be 

replaced by a new body, called Supreme tribunal of Justice, name that has not been 

used in previous constitutions. 

 

That new body, with a new design (a different number of members, new 

chambers) would assume then the integral leadership of the judicial apparatus, 

both on what relates to the exercise of the jurisdictional function and as the key 

administrative and managerial aspects, with which the inefficiencies that afflicted 

it would be avoided. Then, a more suitable and efficient justice could be expected 

from it. 

 

But it was also necessary to reinforce the credibility of that new judicial authority, 

and being as such, it was imperative securing its de-politicization. To reach this 

objective, two types of provisions were included in the constitutional text: on one 

hand, those that consecrate a very complex proceeding for the selection of the 

members of the STJ, in order to reduce the great discretion with which the 

legislative body (of political nature, by definition) do the appointment of the 

Supreme Court of Justice’s justices, on the other, the establishment of very rigorous 

minimum requirements for the performance of the position, with the purpose of 

making sure that the justices had the personal and professional conditions 

necessary for the impartial and suitable exercise of the  functions entrusted to 

them.  The constituent’s (assembly) idea was that with an appropriate and 

trustworthy head, the rest of the judicial apparatus would adequately work.            

 Now well, all this new organizational design required an important work of 

legislative development and material implementation, to adapt the existing judicial 

apparatus to the new principles and rules stated in the Constitution. 

Unfortunately, during the time passed since then there has been a sustained 

disregard of such rules and principles, both in some approved legislative texts as 

well as the jurisprudential practice, stating criteria far from those, or simply by 

omission of the National Assembly in issuing some laws on essential matters. 
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Following, a panoramic review will be made of that evolution on the 

reorganization of the judicial apparatus since the Constitution up to now, making 

emphasis on the aspects in which there has been some disregard or distortion of 

the constitutional rules and the way in which that could have influenced in a 

negative way the effective achievement of the objectives expected by the 

constituent (assembly). The analysis will deal first with the intention of de-

politicization the STJ, to later deal with the subject related to its double role as 

supreme tribunal and highest authority of the judicial government. 

A. The pretended de-politicization of the Supreme Tribunal of Justice. 

Since it is the supreme jurisdictional and administrative authority of the Judicial 

Branch, the constituent (power) placed special attention in trying to achieve the 

citizens’ aspiration of decoupling the Supreme Tribunal of Justice from the political 

knots that could have been attributed to the Supreme Court of Justice and the 

Judiciary Council, to which that came to replace in the new organizational design 

of the Venezuelan justice. This purpose, that at the same time sought to guarantee 

its autonomy and independence, tried to be achieved by several means: increase 

justice’s term (from nine years in the 1961 Constitution, to twelve in the 1999’s); 

making the procedure for their election more complex and participative; 

establishing very rigid minimum requirements for the exercise of the position, 

demanding a qualified majority of the parliamentary body for their destitution. 

However, from the same moment of the birth of the Constitution and all along its 

validity, the rule sand principles stated in it on the matter have been disregarded 

in one way or another, depending of the circumstances, to the point that today we 

find a Supreme Tribunal of Justice with a never seen level of politicization. Critical 

statements that are used to underscore its political partiality and its submission to 

the government are blunter than those issued in the hardest moments against the 
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Supreme Court of Justice;3 while, in the academic sectors studies are made that 

seek to demonstrate said partisanship with numbers and scientific rigor.4 

Several have been the means used to achieve that open partisanship of the STJ 

towards the political positions of the governing party, departing in equal measure 

from the constitutional provisions. The process started very early, with the birth of 

the Constitution in 1999, and since then has not done but taking hold. 

1. The so-called “constitutional transitional regime”: The disregard of the rules for 

the appointment of justices begins 

In fact, since the very moment in which the Constitution was born, the regime in 

power began to disregard it, on that what is related to the rules regarding the 

appointment of the TSJ’s justices. Certainly, in the same text of the Decree on the 

Public Branches’ Transition Regime at the end of December of 1999, 5  the 

Constituent National Assembly proceeded to appoint the authorities of the 

Judicial, Electoral and Citizens’ Branches, without complying with the formalities 

required by the Constitution that had just been approved; in the specific case of the 

Judicial Branch, it proceeded to appoint the twenty justices of the STJ without 

                                                        
3  Among the most frequent are those that treat the STJ as the “ministry of justice of the 

government”, “legal arm of the government” or “legal office of the PSUV”. As an example, see 

the press clip of the webpage La Patilla of February 17, 2016: 

http://www.lapatilla.com/site/2016/02/17/reconciliacion-nacional-el-tsj-debe-abandonar-la-

agenda-del-psuv-y-el-gobierno/. It is certain that it could be objected that this is a media clearly 

opposed to the regime; but, on the other hand, positions clearly in solidarity with the positions of 

the STJ issued by the government’s party or pro-government official media that do nothing more 

than contributing to confirm in the public the belief that it is a tribunal clearly partisan towards 

that political trend. See , for example, http://www.desdelaplaza.com/poder/movimiento-

revolucionario-rechaza-desacato-de-la-mud-ordenes-del-tsj/ 
4  One of the most recent: Antonio CANOVA, Luis Alfonso HERRERA ORELLANA, Rosa 

RODRIGUEZ y Giuseppe GRATEROL: El TSJ al servicio de la Revolución, Editorial Galipán, S.A., 

Caracas, 2014. 
5 The Constituent National Assembly had already issued some decrees, above all to “reorganize” 

the Judicial Branch, which went against the provisions of the 1961 Constitution still in force, 

regardless of which they got the backing of the Supreme Court of Justice that considered them valid 

by finding them of “supra-constitutional” rank. On that”transitional constitutional regime” see José 

PEÑA SOLÍS: Manual de Derecho administrative. Vol. I. Colección Estudios Jurídicos, Tribunal 

Supremo de Justicia, Caracas, 2000, pp. 202-204.l  

http://www.lapatilla.com/site/2016/02/17/reconciliacion-nacional-el-tsj-debe-abandonar-la-agenda-del-psuv-y-el-gobierno/
http://www.lapatilla.com/site/2016/02/17/reconciliacion-nacional-el-tsj-debe-abandonar-la-agenda-del-psuv-y-el-gobierno/
http://www.desdelaplaza.com/poder/movimiento-revolucionario-rechaza-desacato-de-la-mud-ordenes-del-tsj/
http://www.desdelaplaza.com/poder/movimiento-revolucionario-rechaza-desacato-de-la-mud-ordenes-del-tsj/
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respecting the complex and participative selection process or the rigorous 

requirements for the position, stated in the nascent Constitution. No autonomy or 

independence guarantee, or suitability and professionalism also, could offer the 

mechanism used for such appointment. It shouldn’t be found unusual then that 

somebody has stated that “the appointments fell, almost all, on people linked to 

chavism, although some pretended to act independently”.6 

That method of action far from the constitutional demands could maybe pretend to 

be justified on the idea of “temporariness” that was present on the dominating 

legal regime at the beginning of 2000. However, in the process called of “re-

legitimization of the Public Branches”, at the end of the same year, again a 

disregard of the constitutional rules aimed at the appointment of the members of 

the STJ, occurred. At that moment the National Assembly was already constituted 

and functioning, which issued a Special Law for the Ratification or Appointment of 

the Offices for the Citizens’ Branch and the Justices of the Supreme Tribunal of 

Justice for its First Constitutional Term7, of November 14 of 2000. This law, rather 

than giving effective application to the constitutional demands in that process of 

“re-legitimation” of the STJ members, strayed away from it in a notable fashion. 

Thus, on one hand, stated that the justices would be appointed by absolute 

majority of the members of the National Assembly, and not by two thirds, as a 

predominant position sustained, based on the provision of article 265 of the 

Constitution that demand that qualified majority for the destitution of the justices.8 

That would imply –as per that position, based on the so-called principle of forms 

parallelism- that the appointment would require of the same majority. That 

                                                        
6 Gustavo TARRE BRICEÑO: Solo el poder detiene al poder. (La teoría de la separación de los poderes 

y su aplicación en Venezuela) Editorial Jurídica Venezolana, Caracas, 2014, p.329. 
7 It is warned that the title of the law deals with “officers (male and female)”, “justices (male and 

female) using the “doubles” of the so-called genre language or non-sexist language, following a trend 

not recommended by the language Academy, reason why is preferable to eliminate the unnecessary 

“doubles” when mentioning said law  
8  Allan R. BREWER-CARÍAS: “Introducción general al régimen del Tribunal Supremo de Justicia y de los 

procesos y procedimientos constitucionales y contencioso electorales”, en Ley Orgánica del Tribunal 

Supremo de Justicia, Colección Textos Legislativos N° 48, Editorial Jurídica Venezolana, Caracas, 2010, p. 
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reduction of the qualified majority for the appointment of the justices could have 

been unnecessary given the wide majority of representatives that the block 

favorable to the government achieved on the elections of that year (115 

representatives versus 50); however, it must be considered that on that block there 

were a diversity of opinion, that later led to divisions and fractioning, situation 

that surely influenced on the decision to secure an effective domination of the 

appointments, even with a simple majority.9 

An even graver attempt against the STJ’s autonomy was the establishment of a 

Judicial Postulation Committee with total disregard to the participatory objective 

of the ‘99 Constitution that consecrated citizens’ participation as an essential 

element of the proceeding to appoint the justices of the Highest Tribunal, by means 

of that organizational figure. Effectively, within that complex proceeding thought 

by the constituent (assembly) as a means to reduce the discretion of the legislative 

body in that task, it was assigned to the Judicial Postulations Committee –

integrated by representatives of multiple areas of society- the fundamental role of 

making the first pre-selection of aspirants, to later give the exclusive power of 

postulation of the people pre-selected by it, so that the Citizens’ Branch cannot do 

the second pre-selection but from among those that have been presented to the 

Committee; thus significantly limiting the appointing power of the National 

Assembly, that would only exercise it from within the list of postulants, first by 

civil society and later by the Citizens’ Branch. Then, the Postulations Committee 

rather than being integrated by true representatives of civil society, in order to 

comply with the participative function of the first part of the proceeding, the 

Special Law of 2000 stated the integration of it (of the Committee) by 15 National 

Assembly representatives, with not even a single civil society representative. That 

way the citizens participatory mechanism was perverted, leaving exclusively in the 

hands of the National Assembly the selection of the justices, thus it went to control 

both the first part of the preselection as well as the definitive of decision, against 

                                                        
9 Effectively, at the end of that parliamentary term, after several fractures and desertions, the 

correlation of political forces at the National Assembly was almost in equilibrium: 83 government-

leaning representatives versus 82 opposition representatives.   
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the objective that has been proposed by the constituent (assembly) of reducing the 

weight of the political parties in the process.10 

To this legal provisions that strayed away from the established constitutional 

proceeding it must be added the criteria assumed by the STJ itself to justify the lack 

of demanding of the necessary requirements, as per the constitution, to be elected 

as justice. The violations to the constitutional text –that were occurring not only in 

relation to the “re-legitimation” of the STJ justices but for the appointment of all 

the highest authorities of the National Public Branches- were so evident that the 

People’s Defender herself attempted some actions before the STJ, deciding that 

“the compliance with the Constitution was not admissible, because it was about 

ratifying justices that had been already appointed in a provisory manner”.11 

That way, without complying with the constitutional proceeding and not 

respecting the requirements demanded for the position, the selection process of the 

justices finished on December 22 of 2000, when the STJ’s twenty justices and its 

alternates were appointed, in an integration that –could not be another way- 

“configured a clear official leaning majority”.12  

2. The Supreme Tribunal of Justice Organic Law of 2004: Towards the recapture of 

Highest Tribunal. 

Little after, the political divisions and fracturing that occurred within the 

government leaning block, just as they had a reflection on the correlation of forces 

with the National Assembly, also had it within that STJ (which was) integrated in 

such an openly politicized fashion. In 2004, the government leaning majority of 

justices was not so clear, which caused as a consequence not only concern within 

the regime but also conflicting situations with the STJ itself. 13  The strategy 

                                                        
10 Sobre la importancia de la participación ciudadana en los procesos de selección de las 

máximas figuras de los Poderes Públicos, ver Gustavo TARRE BRICEÑO: Solo el poder (…), 

Op. Cit... 
11 Ibídem, p. 330. 
12 Ibídem. 
13 One of the internal conflicts happened between the Electoral Chamber and the Constitutional 
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designed to recover a wide majority of regime partisans at the Highest Tribunal 

was issuing a law on the STJ –that should have been enacted within the year 

following the entry into force of the Constitution, as per its transient provisions- in 

which the number of justices was increased, and later proceed to appoint them, 

counting on the tight majority (of representatives) close to the regime for both 

purposes. 

In fact, on May 20 of 2004 the Supreme Tribunal of Justice Organic Law was 

published, which had been approved by the tight two-thirds majority to approve 

and amend organic laws. That the majority of the government leaning 

representatives was tight made the parliamentary discussion very difficult, in a 

process qualified as “rough”, “convulsive” and “epileptic”14 and which resulted in 

a highly criticized text both in its form and substance, getting to be qualified as an 

“example of how not to legislate”.15  To approve the process and resulting text, 

there was the express agreement of the STJ’s Constitutional Chamber, integrated at 

the moment by a slight majority of justices favorable to the regime. All that had 

counted with the impulse or consent of Hugo Chavez himself, in accordance with 

his own promised policy of “judicial cleansing”, as per statements coming from 

members of the Highest Tribunal.16  

                                                                                                                                                                         
Chamber, motivated by decisions on the presidential recall referendum the opposition wanted to 

carry forward. See on this Allan R. BREWER-CARÍAS: EL secuestro de la Sala Electoral por la Sala 

Constitucional del Tribunal Supremo de Justicia, en 

http://www.allanbrewercarias.com/Content/449725d9-f1cb-474b-8ab2-

41efb849fea8/Content/II,%204,452.pdf. 
14 So qualified it Carlos Luis CARRILLO ARTILES: Ley Orgánica del Tribunal Supremo de Justicia, 3ª. 

Edición, FUNEDA, Caracas, 2005, pp. 8 y 9. 
15 Words from Allan R. BREWER-CARÍAS: “Introducción general (…)”, Op. Cit., p. 10. 

 
16  See statements of justice emeritus Blanca Rosa Mármol on 

http://efectococuyo.com/politica/la- limpieza-judicial-prometida-por-chavez-le-agrego-12-

magistrados-al-tsj-y-le-resto-autonomia. 

http://www.allanbrewercarias.com/Content/449725d9-f1cb-474b-8ab2-41efb849fea8/Content/II,%204,452.pdf.
http://www.allanbrewercarias.com/Content/449725d9-f1cb-474b-8ab2-41efb849fea8/Content/II,%204,452.pdf.
http://efectococuyo.com/politica/la-
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Thus well, the government partisan’s purpose of “coping with adepts the country’s 

highest tribunal” as was qualified the maneuver by Human Rights Watch,17 was 

put in practice via three provisions contained in the law: The first – that was an 

innovation-, consisted on the notable increment in the number of justices, from 

twenty to thirty-two; the other two had already been used in the “Special Law” of 

2000: the reduction of the majority of representatives required for the appointment 

of justices and the integration of the Judicial postulations Committee with 

government partisans. 

The increment in the number of members of the STJ was officially justified on the 

need to achieve greater speed in dealing with pending businesses at the tribunal. 

However, the study of the performance reports shows that, as per STJ’s own data, 

this was fully up-to-date on the issues filed (with it),18 for it was not that urgent the 

need to increase personnel to increase productivity. That does not leave aside the 

fact that a bigger number of members of collegiate bodies do not necessarily 

translate into a greater effectiveness, due to the increment of the so-called 

transactions costs.19 In turn, from the public statement by the government party’s 

spokespersons appeared with clarity the true intention: “fill” the STJ with regime 

partisans, in a proportion that were to neutralize dissident voices there were 

inside.20 

                                                        
17 See press release on  http://www.hrw.org/spanish/press/2004/venezuela_tribunal_supremo.html. 

spanish/T2%20ST01%20N1%20Venezuela_duro%20golpe%20al%20sistema%20de%20justicia%20HRW.p

df. 
18 COMISIÓN INTERAMERICANA DE DERECHOS HUMANOS: Democracia y Derechos Humanos 

en Venezuela, 2009. Citado por Laura LOUZA S.: La revolución (…), Op. Cit., p. 41. 
19  The expression refers to the hardships coming from the necessary negotiation to make 

decisions in collegiate bodies, as indicated by Laura LOUZA S., Ibídem. 

 
20 One of the representatives of the MVR – as the official party was called at the time- declared that 

the proposal had been consulted with Hugo Chavez. See http://elcooperante.com/antes-si-ahora-no-

en-2004-an- roja-aumento-magistrados-del-tsj-tras-consultar-a-chavez/.  Another stated –when 

speaking of the new justices that would be appointed with government party’s simple majority- 

that no candidate with any opposition trace had been considered, concluding with a phrase that 

became famous: “we’re not going to make an own-gol”, in likely reference to the justices that, 

having been appointed in 200 as favorable to the regime, had later taken distance (from it) (Diario 

http://www.hrw.org/spanish/press/2004/venezuela_tribunal_supremo.html
http://elcooperante.com/antes-si-ahora-no-en-2004-an-roja-aumento-magistrados-del-tsj-tras-consultar-a-chavez/
http://elcooperante.com/antes-si-ahora-no-en-2004-an-roja-aumento-magistrados-del-tsj-tras-consultar-a-chavez/
http://elcooperante.com/antes-si-ahora-no-en-2004-an-roja-aumento-magistrados-del-tsj-tras-consultar-a-chavez/
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With regards to the second point, the 2004 law begins by demanding a qualified 

two-thirds majority, to later allow that, in case of not reaching that, the 

appointment be made by simple majority (article 8, first paragraph), which was 

just what the government party had at the time. And was precisely that simple 

majority the one that ended up appointing the new justices. 

As to the Postulations Committee, though it would not be integrated exclusively 

by (National Assembly’s) representatives as it happened in 2000, it continued 

having in it five parliamentarians, besides six members of the civil society (article 

13, first paragraph). However, this apparent participative concession established in 

the Constitution saw itself absolutely neutralized by the fact that such members of 

the civil society are not elected by it, but by the National Assembly itself. What 

should have been a body of expression of the civil society was turned into an 

“extended parliamentary commission”, 21  to the point that its president was 

appointed by the Assembly itself. That allowed that a simple majority (like the one 

the government partisans had at the time) totally controlled the first pre-selection 

of aspiring justices. Additionally, at any event, the law withdrew the binding 

character to the result of that first pre-selection: on the second pre-selection, 

Citizen’s Branch does not necessarily have to respect the Committee’s proposal, so 

it could separate from it due to “grave cause” (article 13, first paragraph). Needless 

to remember that the holders of (the positions at the) Citizens’ Branch had been all 

appointed and “re-legitimized” by the government partisans majority or the 

National Assembly; therefore, it is not a mere speculation to state that the second 

pre-selection was also controlled by the government partisans. 

True is on that this law of 2004 there is a process for the postulation, objections and 

pre-selection of aspirants, that seek to give the impression of transparency and 

objectivity. Notwithstanding, with a Judicial Postulations Committee integrated by 

representatives (elected by a National Assembly with an government partisans’ 

majority, even if precariously simple) and representatives of the society, 

                                                                                                                                                                         
El Nacional, 13 de diciembre de 2004). See also clip from newspaper El Universal, del 5 de febrero de 

2005, quoted by TARRE BRICEÑO, Op. Cit., p. 331. 
21 Allan R. BREWER-CARÍAS: “Introducción (…)”, Op. Cit., p. 35. 
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understood in a biased way, of which there are excluded important groups with 

proven activism, 22  and in any case, designated also by the Assembly itself; with a 

Citizen’s Branch integrated by holders (of their leadership positions) appointed in 

a way different than that established in the Constitution, 23 all favorable to the 

regime and who are not bound by the pre-selection of the first filter, and with an 

appointment that could be decided, anyway, with a  simple majority of the 

National Assembly, it is not hard to predict that the result will be a set of justices 

clearly favorable or submissive to power. The objective was achieved in a more 

than satisfactory manner to the regime: after the designation made in December of 

2004, the proportion of partisan justices versus those that weren’t was – as 

informed in the press at the time- of 26 versus 6. 24  

That is regarding justices’ designation, but also on the subject of then eventual 

firing, the 2004 legislator took charge, as part of the strategy to “fill” the STJ and 

secure their member’s loyalty, in open disregard of the constitutional rules. These 

state the possibility of removing (firing, strictly speaking) a justice by the qualified 

majority of two-thirds of the representatives, prior grave fault qualification by the 

Citizens’ Branch and hearing of the one affected. Thus well, the law included the 

“annulment of the administrative act of appointment of the justice” figure (article 

23.4) that could adopt the Assembly by simple majority and with no proceeding 

whatsoever, formula that was qualified by the doctrine as a “firing in disguise” 

done “in fraud to the Constitution”.25 

                                                        
22The Constitutional Chamber pronounced itself several times excluding from civil society the non-

government organizations that receive or would have received international financing, as in the 

decisions dated June 30 and August 23, 2000, quoted by Gustavo TARRE B.: Solo el poder (…), Op. 

Cit., p. 315, and dated June 12, 2001, quoted by Laura LOUZA S.: La revolución (…), Op. Cit., p.35.  
23 Allan R. BREWER-CARÍAS: “Sobre el nombramiento irregular por la Asamblea Nacional de los 

titulares de los órganos del Poder Ciudadano en 2007”, on Revista de Derecho Público, N° 113, 

Editorial Jurídica Venezolana, Caracas, 2008, pp. 85-88. 
24 See the note in newspaper El Nacional of December 13, 2004, p. A-1. To quote but one very 

famous case, it should be recalled that one of the new justices was Luis VELÁSQUEZ ALVARAY, a 

representative of the officialist party who had actively participated in the approval of the law, and 

saw himself “rewarded” with a positon as justice, in spite of the legal prohibition to appoint 

political activists.    
25 Allan R. BREWER-CARÍAS: “Introducción general (…)”, Op. Cit., p. 43. 
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Certainly, it was not about a true and proper annulment of the “administrative act 

of appointment.” The annulment, as it is known, proceeds due to vices produced 

on the same act, at the moment of issuing it or on the proceeding prior to its 

formation, and imputable to the Administration authoring the act; in this case, the 

causes to proceed with the “annulment” stated in article 23 are imputable to the 

justice and occurred after his/her appointment. It is, strictly speaking, a dismissal 

as a sanction to the justice, such as it is called even in the heading of the article 

(“the present sanctions”). This unconstitutional mechanism also was effectively 

applied in the process of “purging” dissident voices from the STJ: a month after the 

2004 law had entered into force, the simple majority of the National Assembly 

fired justice Franklin Arriechi, alleging that he had lied about his fulfilling the 

requirements to be a justice, when in reality he was reproached for having been the 

justice writing a decision that upset the regime enormously, in a case linked to 

officers accused of having taken part in the coup d’etat attempt of 2002.26 Months 

later, the same mechanism would be used against two justices for issuing a 

decision contrarian to the regime’s interests: Alberto Martini Urdaneta and Rafael 

Hernández ended up retiring, to evade removal.27 

The breaching of the Constitution by this law’s text was so evident that numerous 

judicial actions were filed against it by several groups, including of academics and 

of universities, all unattended –as expected- by the STJ. Also was criticized by 

human rights organizations, like Human Rights Watch, who called it “an attack on 

democracy”, linking it the mechanisms similar to those used in countries like 

                                                        
26 Gustavo TARRE BRICEÑO: Solo el poder (…), Op. Cit., p. 331. Bear in mind that Franklin Arriechi 

had been one of the justices “hand-picked” by the Constituent national Assembly, neither 

following  the proceedings stated in the recently approved Constitution , nor also complying the 

requirements demanded in it to be a STJ justice (that was the reason given by the Assembly to 

remove him); its adherence to officalism was probably the main reason to be appointed justice in 

December of 1999, and later, “re-legitimized” in December of 2000, His exit from the position was 

also evidently due to political reasons, but now in a reverse sense: the group of the officialist 

coalition of which he was part of (“miquilenismo”), as per stated in the press at the time, had 

separated from that. See  http://www.talcualdigital.com/ediciones/2002/08/14/p5s9.htm 
27 Gustavo TARRE BRICEÑO: Solo el poder (…), Op. Cit., p. 331 

http://www.talcualdigital.com/ediciones/2002/08/14/p5s9.htm
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Fujimori’s Perú and Menem’s Argentina to obtain a favorable majority at the 

highest tribunal.28 

3. Towards conservation of the hegemony at the Supreme Tribunal: advanced 

appointments 

A new step in this process of dismantling STJ’s autonomy was the approval of the 

new Supreme Tribunal of Justice Organic Law in 2010. At that moment, the 

government partisans had almost the totality of the representatives (at the National 

Assembly), 29  so the process of discussion and approval did not cause to it 

significant problems and was able to approve the text it wanted. At least from a 

formal point of view, said text was far superior, better drafted and organized than 

the 2004’s. From the perspective we want to underscore –its influence on the 

autonomy and independence of the STJ- it is not too different from the previous 

law. 

Effectively, regarding the appointment of the justices, in this new law both the 

number of those (thirty-two in total) as well as the simple majority necessary for its 

appointment is kept, in case that on the first three voting attempts the two-thirds 

majority is not met (article 38). As to the Judicial Postulations Committee, its 

integration of five representatives and six members of the civil society (article 65) is 

kept. In turn, its character of “wide parliamentary commission” is underscored30 

or, if you will, of appendix to the National Assembly, disfiguring to a larger extent 

its role of citizens’ participation instrument: it is expressly defined as “National 

Assembly consulting body” (and not of the Judicial Power, as the Constitution 

does); it is established that “its see will be at the National Assembly” and that “its 

                                                        
28 Laura LOUZA S.: La revolución (…). Op. Cit., p. 41. 

 
29  In the elections of 2005, with the full abstention of the opposition parties, the 167 elected 

representatives were favorable to the regime. After the creation of the Socialist United Party of 

Venezuela (PSUV by its acronym in Spanish) –per Hugo Chavez proposal, to integrate in it all the 

groups that were closed to him, something that was not fully achieved- and other circumstances, 

the initial unanimity did not hold, but an overwhelming officialist majority: 154 versus 13 

“disidents”.     
30 As described by Allan R. BREWER-CARÍAS: “Introducción general (…), Op. Cit., p. 35. 
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expenses will be covered by that same body” (article 64). It’s no wonder that it has 

been discussed on the press about “the kidnapping of the Judicial Postulations 

Committee by the National Assembly”. 31     It was also stated that the 

“representatives” of the society are not in fact such, for not having been selected by 

the civil society but by the National Assembly itself.32 

Contrary to that, the issue of removal of the justices improved, as long as the 

disguised dismissal was eliminated in this new law, which under the “annulment 

of the appointment act”, had been introduced in 2004 in fraud to the Constitution.33 

But, regarding the appointment of the members of the STJ, the purpose of “taking 

over” or political capture was widely achieved with the effective application of the 

mechanisms stated in the 2010 law, to the selection processes that had taken place 

since its entry into force: first on the very same year and later in 2015. 

So, on December 8, 2010 nine new justices and thirty-two alternates were 

appointed by the National Assembly, whose legislative term would end a few days 

later. On the parliamentary elections of September of that year, officialism, for the 

first time, had not obtained the majority of the votes; however, thanks to recently 

approved reforms –that, seriously affecting the principle of proportional 

representation, over-representing less populated areas but more favorable to the 

regime- with only 48% of the votes (versus 52% of the opposition forces) was able 

                                                        
31 http://www.frentepatriotico.com/inicio/2013/05/14/escrupulos-constitucionales/ 
32 In the process of year 2000, the Assembly appointed a group of representatives who became 

themselves a “preliminary commission” to choose the member of the organized society; they placed 

a notice, published on openly officialist parties Ultimas Noticias and Vea; the “preliminary 

commission” preselected and presented a group of aspiring (members) and finally the Assembly 

appointed them as “members of the organized society”. See the note of Noticias 24 of june 10, 2010. 

http://www.noticias24.com/actualidad/noticia/159156/conformado-comite-de-postulaicons-

judiciales/ as well as the news published on Correo del Orinoco on October 1, 2014, on the 

appointment of the Postulations Committee made that year, in which the designation of the 

“members of the civil society” by the Assembly proceeded in a similar manner: 

http://www.correodelorinoco.gob.ve/nacionales/an-aprobo-este-martes-conformacion- final-comite-

postulaciones-judiciales/. 
33 As already said, the statement belongs to Allan R. BREWER-CARÍAS: “Introducción general 

(…)”, Op. Cit., p. 43. 

http://www.frentepatriotico.com/inicio/2013/05/14/escrupulos-constitucionales/
http://www.noticias24.com/actualidad/noticia/159156/conformado-comite-de-postulaicons-judiciales/
http://www.noticias24.com/actualidad/noticia/159156/conformado-comite-de-postulaicons-judiciales/
http://www.correodelorinoco.gob.ve/nacionales/an-aprobo-este-martes-conformacion-final-comite-postulaciones-judiciales/
http://www.correodelorinoco.gob.ve/nacionales/an-aprobo-este-martes-conformacion-final-comite-postulaciones-judiciales/
http://www.correodelorinoco.gob.ve/nacionales/an-aprobo-este-martes-conformacion-final-comite-postulaciones-judiciales/
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to grab 60% of the seats, percentage that did not give it the two-thirds majority 

necessary for the unilateral appointment of the holders of the Public Branches. 

That surely explains all the efforts placed to secure those appointments before the 

new National Assembly took hold. In the specific case of the STJ’s justices, there 

were denounces in the mass media of the intention of appointing them before the 

new assembly, more plural, took hold in January of 2011. 

Finally, in 2015 it was possible to attend to a process even more evidently aimed at, 

not the political domination of the STJ (Objective reached since 2004 and 

consolidated in 2010), but to avoid the loss of that absolute dominion. The risk of 

losing it was imminent, in light of the overwhelming loss suffered by officialism in 

the parliamentary elections of December 6, despite an absolute uneven campaign, 

under the complacent eyes of electoral authorities openly favorable to the regime: 

the united opposition got more than 65% of the votes (versus almost 33% of 

government partisans), which gave it 112 representatives that would mean a two-

thirds qualified majority. The strategy to keep the majority favorable to the regime 

was then to quickly proceed to an early election of the justices before the new 

Assembly took hold, in order to prevent that was the one to make the renewal of 

justices that need to be made in 2016. In such short time (some three weeks), the 

country witnessed a shoddy process and hardly transparent to early fill the 

vacants.34 

On this new opportunity there were used, of course, the same mechanisms stated 

in the Supreme Tribunal of Justice Organic Law of 2010, already contrary to the 

Constitution on several issues. However, this time they weren’t enough to carry 

forward the maneuver aimed at keeping and prolonging the officialist hegemony 

within the STJ; the rush was so big that it was necessary to even breach these rules, 

both with regards to the preselection proceeding and those related to the necessary 

                                                        
34 For that, several justices were early retired, even without their full knowledge, as informed by 

newspaper El Universal, whose editorial line is favorable to the regime, in a note of October 14, 

2015: http://www.eluniversal.com/noticias/politica/tsj-aprobo-jubilacion-anticipada-sus-

miembros_80315. Actually, one of the justices denounced that she had been forced to retire, as 

informed on http://www.el- nacional.com/politica/Oposicion-presento-obligaron-magistrada-

jubilarse_0_803319829.html.   

http://www.eluniversal.com/noticias/politica/tsj-aprobo-jubilacion-anticipada-sus-miembros_80315
http://www.eluniversal.com/noticias/politica/tsj-aprobo-jubilacion-anticipada-sus-miembros_80315
http://www.el-nacional.com/politica/Oposicion-presento-obligaron-magistrada-jubilarse_0_803319829.html
http://www.el-nacional.com/politica/Oposicion-presento-obligaron-magistrada-jubilarse_0_803319829.html
http://www.el-nacional.com/politica/Oposicion-presento-obligaron-magistrada-jubilarse_0_803319829.html
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requirements for aspiring to a justice position, as per what appeared in the press 

and the analysis made by specialized studies centers.35  Finally, on December 23 of 

2015, thirteen main justices and twenty-one alternate by the simple majority of the 

outgoing National Assembly. 

Again, the result as to the conservation of the political dominion on the supreme 

tribunal was fully foreseeable: several of the new justices were judges known for 

issuing decisions against the opposition on political type trials and famous 

militants of the Government’s party, for which they had been challenged for not 

complying with the constitutional demands of political impartiality. 36   The 

objections made to said postulations were not even solved in the selection process, 

as was denounced as one of the several vices that affected it.    

4. The results on justice of the political hegemony at the Highest Tribunal 

The process of political domination at the STJ by the regime is, thus, a public fact, 

notorious and communicational –to use an expression appreciated by the Tribunal 

itself- that had occurred in everybody’s sight. The partisanship of its members has 

been evidenced in multiple occasions in which, with its decisions, has 

jurisdictionally supported the projects and actions of the regime in its objective of 

strengthening the so-called revolution. 

                                                        
35  See, among many, the note published in El Universal newspaper: 

http://www.eluniversal.com/noticias/politica/aprobo-designacion-nuevos-magistrados-tsj_84807. 

See also the information on the events occurred and the analysis of the violations denounced on the 

report made by Acceso a la Justicia on http://www.accesoalajusticia.org/wp/wp-

content/uploads/2016/03/informe-a-AN-3- 2.pdf. See also the analysis by José Ignacio 

HERNÁNDEZ published on the webpage Prodavinci, in which the “constitutional fraud”: 

http://prodavinci.com/blogs/puede-la-asamblea-nacional-designar-magistrados- del-tsj-por-jose-

ignacio-hernandez-g/.     
36  See note of BBC Mundo 

http://www.bbc.com/mundo/noticias/2015/12/151222_venezuela_tsj_magistrados_dp. Of another of 

the justices accused of being a PSUV activist it was signaled for having been a representative of the 

outgoing national Assembly, and as such, he even had voted for himself: 

http://www.primicias24.com/?s=Christian+Zerpa. 

 

http://www.eluniversal.com/noticias/politica/aprobo-designacion-nuevos-magistrados-tsj_84807
http://www.accesoalajusticia.org/wp/wp-content/uploads/2016/03/informe-a-AN-3-
http://www.accesoalajusticia.org/wp/wp-content/uploads/2016/03/informe-a-AN-3-
http://prodavinci.com/blogs/puede-la-asamblea-nacional-designar-magistrados-del-tsj-por-jose-ignacio-hernandez-g/
http://prodavinci.com/blogs/puede-la-asamblea-nacional-designar-magistrados-del-tsj-por-jose-ignacio-hernandez-g/
http://prodavinci.com/blogs/puede-la-asamblea-nacional-designar-magistrados-del-tsj-por-jose-ignacio-hernandez-g/
http://www.bbc.com/mundo/noticias/2015/12/151222_venezuela_tsj_magistrados_dp
http://www.primicias24.com/?s=Christian%2BZerpa
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As an example, it would suffice to quote the decisions in which it gave its support 

to the 2007 constitutional reform project, by which Hugo Chavez tried radically 

transforming the State and society model, which ended up being rejected in the 

December 2, 2007 referendum, but which had had the decisive support of the STJ’s 

president;37  the support to the famous 26 decree-laws issued by the President of 

the Republic, by which he expected to put in place many of the proposals 

contained in the frustrated constitutional amendment project, in spite of the 

multiple and founded impugnations filed against those; the support to the 

constitutional amendment of February 2009, by which the indefinite reelection to 

the Presidency of the Republic was allowed, as proposed by Hugo Chavez;38 the 

support to the political bans made by the Republic’s General Comptroller against 

numerous aspiring candidates to representatives of the National Assembly of 

groups opposing officialism that had clear triumph option in the 2008 elections, as 

per the polls at the time;39 the support to numerous confiscatory measures against 

private properties and companies taken by the Government, to the decrees 

declaring the exchange control and, in general, to all the economic measures issued 

by it, among others. 

STJ members’ inclination towards the National Executive Branch is not only 

evidenced out of the decisions that are systematically favorable to it: mass media 

have widely picked up public statements of its members that demonstrate its biase 

towards the regime’s political stances. To quote just but some of them, it can be 

recalled those of Omar Mora Díaz, by then STJ President, defining them (the 

                                                        
37 Luisa Estella Morales, by then President of the STJ, even was part of the presidential Commission 

that prepared the amendment proposal, besides having publicly stated her support to it; see note on 

http://venezuelareal.zoomblog.com/archivo/2007/09/29/entorno-Nacional-29-de-septiembre-de-

2.html. Later, she drafted the decision that declared “un-proposable” a constitutionality action filed 

against it dated November 22, 2007.   
38 See Allan R. BREWER-CARÍAS: ¿Reforma constitucional o mutación constitucional?, consulted on 

the web page http://www.allanbrewercarias.com/Content/449725d9-f1cb-474b-8ab2- 

41efb849fea2/Content/I,%201,%201076.%20Brewer.%20REFORMA%20Y%20MUTACI%D3N%20CONS

TITUCIONAL%20EN%20VENEZUELA.%20IV%20Congreso%20DPC%20Bogot%E1%202014.doc).

pdf. On that article several of the decisions examples here mentioned in which the STJ has given 

support to questionable actions of the government are analyzed.  
39 See press note of El Universal of August 6, 2008.  

http://venezuelareal.zoomblog.com/archivo/2007/09/29/entorno-Nacional-29-de-septiembre-de-2.html
http://venezuelareal.zoomblog.com/archivo/2007/09/29/entorno-Nacional-29-de-septiembre-de-2.html
http://www.allanbrewercarias.com/Content/449725d9-f1cb-474b-8ab2-41efb849fea2/Content/I%2C%201%2C%201076.%20Brewer.%20REFORMA%20Y%20MUTACI%D3N%20CONSTITUCIONAL%20EN%20VENEZUELA.%20IV%20Congreso%20DPC%20Bogot%E1%202014.doc).pdf
http://www.allanbrewercarias.com/Content/449725d9-f1cb-474b-8ab2-41efb849fea2/Content/I%2C%201%2C%201076.%20Brewer.%20REFORMA%20Y%20MUTACI%D3N%20CONSTITUCIONAL%20EN%20VENEZUELA.%20IV%20Congreso%20DPC%20Bogot%E1%202014.doc).pdf
http://www.allanbrewercarias.com/Content/449725d9-f1cb-474b-8ab2-41efb849fea2/Content/I%2C%201%2C%201076.%20Brewer.%20REFORMA%20Y%20MUTACI%D3N%20CONSTITUCIONAL%20EN%20VENEZUELA.%20IV%20Congreso%20DPC%20Bogot%E1%202014.doc).pdf
http://www.allanbrewercarias.com/Content/449725d9-f1cb-474b-8ab2-41efb849fea2/Content/I%2C%201%2C%201076.%20Brewer.%20REFORMA%20Y%20MUTACI%D3N%20CONSTITUCIONAL%20EN%20VENEZUELA.%20IV%20Congreso%20DPC%20Bogot%E1%202014.doc).pdf
http://www.allanbrewercarias.com/Content/449725d9-f1cb-474b-8ab2-41efb849fea2/Content/I%2C%201%2C%201076.%20Brewer.%20REFORMA%20Y%20MUTACI%D3N%20CONSTITUCIONAL%20EN%20VENEZUELA.%20IV%20Congreso%20DPC%20Bogot%E1%202014.doc).pdf
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justices), as “for life revolutionaries” and “leftists to death”;40  those of Luisa Estella 

Morales Lamuño, also president of the STJ, sustaining that checks-and-balances 

weakens the state and pleading for its review;41 the inaugural speech of Evelyn 

Marrero, President of the Political-Administrative Chamber of the STJ, stating that 

the STJ would try building socialism in Venezuela.42 An image that sparked a lot of 

talk was that of the justices yelling slogans in favor of President Chavez in the 2006 

judicial opening act. 

Since this is about the highest jurisdictional and administrative body of the Judicial 

Branch, and within an environment in which personnel stability within 

Venezuelan judges reins (as we will see later), it is not surprising that the Judicial 

Branch as a whole provides a decisive support to the regime with its jurisdictional 

decisions. To give but one number, it suffices to refer to the results of empirical 

studies by which the probabilities that an action against any State act, especially of 

the National Executive Branch, be unadmitted or dismissed is of 97%.43 

What it is serious about this issue is that such clear and absolute dominion of the 

regime over the STJ perniciously manifests on the Venezuelan justice. This is not 

seen as the suitable instance to solve the conflicts in which citizens could see their 

rights and interests threatened. Instead of been in the hands of impartial and well 

prepared justices, it is seen as a space integrated by political activists or people 

clearly partisan towards the regime’s positions, which they will always consider is 

right. Therefore, it is not worth trying to achieve some type of protection of the 

rights that are deemed breached if the action is going to be filed against some state 

                                                        
40 See note on El Universal newspaper of  February 5, 2005, quoted by TARRE BRICEÑO, Op. Cit., p. 

331. 
41  See press note on http://www.noticias24.com/actualidad/noticia/124782/presidenta-del-tsj-dice-

que-la- division-de-poderes-debilita-al-estado-y-pide-reformarlo/ 
42 See note on http://www.notiactual.com/evelyn-marrero-%E2%80%9Cel-tsj-intentara-construir-el-

socialismo- que-el-pueblo-ha-decidido%E2%80%9D/ 
43 For a deeper analysis, plenty of data see the already quoted work of Antonio CANOVA, 

Luis Alfonso HERRERA ORELLANA, Rosa RODRÍGUEZ y Giuseppe GRATEROL: El TSJ al 

servicio de la Revolución, Editorial Galipán, S.A., Caracas, 2014. 

  

http://www.noticias24.com/actualidad/noticia/124782/presidenta-del-tsj-dice-que-la-division-de-poderes-debilita-al-estado-y-pide-reformarlo/
http://www.noticias24.com/actualidad/noticia/124782/presidenta-del-tsj-dice-que-la-division-de-poderes-debilita-al-estado-y-pide-reformarlo/
http://www.noticias24.com/actualidad/noticia/124782/presidenta-del-tsj-dice-que-la-division-de-poderes-debilita-al-estado-y-pide-reformarlo/
http://www.notiactual.com/evelyn-marrero-%E2%80%9Cel-tsj-intentara-construir-el-socialismo-que-el-pueblo-ha-decidido%E2%80%9D/
http://www.notiactual.com/evelyn-marrero-%E2%80%9Cel-tsj-intentara-construir-el-socialismo-que-el-pueblo-ha-decidido%E2%80%9D/
http://www.notiactual.com/evelyn-marrero-%E2%80%9Cel-tsj-intentara-construir-el-socialismo-que-el-pueblo-ha-decidido%E2%80%9D/
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authority partisan of the regime, or against any individual belonging to a group 

protected by it. 

5. The attempts to neutralize the hegemony 

In light of this grave and undesirable situation, the National Assembly that took 

hold in January of 2016, gave itself as one the priority tasks that of reverting the 

situation. One of the clearest objectives was of annulling the government’s 

hegemony in the Constitutional Chamber, that became almost immediately a solid 

obstacle to the actions of the Assembly, annulling laws and other parliamentary 

acts coming out of it under the pretext of unconstitutionality, approving initiatives 

of the President over the Assembly objections and trying to reduce or deny (to the 

Assembly), among others, the legislative and political control powers.44 

One of the alternatives to that was amending the Supreme Tribunal of Justice 

Organic Law, with the purpose of making a new appointment of justices in a 

number such that would allow it to neutralize the government’s majority in the 

Constitutional Chamber. So, on March 26, 2016 it was approved in a second 

discussion the proposed amendment, whose object was increasing from seven to 

fifteen the number of justices of the Constitutional Chamber and ordering the 

selection of eight new justices. Although the reasons formally given to justify the 

reform refer to the great responsibility of said Chamber within the constitutional 

control and the great number and complexity of the competences that it has as per 

the law or its own jurisprudence, in reality, the true intention was no other than 

attempting to neutralize that regime’s political stronghold, adding to the seven 

(justices) already in office, clearly favorable to chavism, a higher number. In other 

words, it was trying to attempt using a similar mechanism to that used by chavism 

in 2004 to politically capture the STJ and breaking the flimsy equilibrium existing 

by the time between justices favorable and unfavorable to the regime. 

                                                        
44 Up to September, there were 30 decisions issued by the STJ against decisions of the national 

Assembly. One of the most frequent statements in the law was speaking of the STJ as the “judicial 

trench” of the regime against the National Assembly.  
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Notwithstanding, the Constitutional Chamber declared the amended law 

unconstitutional via decision of May 5, 2016. The Chamber –integrated precisely by 

some of the justices recently appointed by the outgoing National Assembly, who, 

despite of the clear personal interest on the case, did not recuse themselves- 

sustained, among other reasons to annul the law, that “disproportionately 

increasing justices”, would breach “the autonomy and independence of the 

Judicial Branch”, which cannot be taken but as a display of cynicism. 

The other alternative chosen by the Assembly to face the government’s hegemony 

in the STJ was reviewing the appointment act of the justices made in December of 

2015. A Commission was appointed to that end, whose final report recommended 

letting without effect the appointments made via a “proceeding different to that 

that should have been followed”. 45 On July 14 of 2016 said report was approved 

and, in consequence, the appointment of the thirteen justices made on the previous 

month of December was left without effect, making clear that it was not about 

firing them from their positions; instead, the decision adopted was, from a legal 

standpoint, the consequence of having confirmed serious defects in the proceeding 

used by the outgoing Assembly.46    

The Constitutional Chamber’s reaction was swift: five days later it annulled said 

act and declared that the appointment of the thirty-four justices keeps its full force, 

letting them stay in the jobs they are entitled to for the whole term they have 

assigned (decision of July 19, 2016). Also, the National Assembly took the position 

to disavow the (STJ’s) decision; its President stated that in few days it would 

proceed to summon the formation of the Postulations Committee and that it would 

continue with the designation process of the remaining justices.47 

                                                        
45 http://www.asambleanacional.gob.ve/noticia/show/id/15792 

46  See the legal analysis of José Ignacio HERNÁNDEZ published in Prodavinci, on 

http://prodavinci.com/blogs/asamblea-nacional-dejo-sin-efecto-los-nombramientos-de-magistrados-

en-el-tsj-y- ahora-por-jose-i-hernandez/ 
47  See press note: http://www.el-nacional.com/politica/Ramos-Allup-TSJ-Asamblea- 

Nacional_0_887911446.html. 

http://www.asambleanacional.gob.ve/noticia/show/id/15792
http://prodavinci.com/blogs/asamblea-nacional-dejo-sin-efecto-los-nombramientos-de-magistrados-en-el-tsj-y-
http://prodavinci.com/blogs/asamblea-nacional-dejo-sin-efecto-los-nombramientos-de-magistrados-en-el-tsj-y-
http://prodavinci.com/blogs/asamblea-nacional-dejo-sin-efecto-los-nombramientos-de-magistrados-en-el-tsj-y-
http://www.el-nacional.com/politica/Ramos-Allup-TSJ-Asamblea-Nacional_0_887911446.html
http://www.el-nacional.com/politica/Ramos-Allup-TSJ-Asamblea-Nacional_0_887911446.html
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What we have at the moment is, no doubt, a conflict between the Public Branches 

that goes beyond a legal analysis. It is a conflict of political nature between a body 

that in its origin and its function is political in nature, while the other should not 

be, for its prohibited by the constitutional regulations, but that today is one of the 

main political actors of the regime. 

Regardless of how this conflict ends up being solved, there is no doubt that, at this 

time the constituent power of 1999’s aspiration on the TSJ’s de-politicization, is a 

resounding failure. 

B. The Supreme Tribunal of Justice as highest jurisdictional and 

administrative body of the Judicial Branch. 

 

As already said,  the most visible innovation the 1999’s constituent (power) 

provided on the existing problem of Venezuela’s justice., from an organizational 

point of view, was of gathering in a single body the Supreme authority both on 

jurisdictional matters as well as government and administration matters of the 

judiciary. To that effect, it eliminated both the Supreme Court of Justice and the 

Judiciary Council, to replace them with the Supreme Tribunal of Justice that would 

receive both responsibilities. 

 

In fact, the true innovation consisted of conferring the Highest Tribunal the 

responsibility of governing; administrating and managing the Judicial Branch, 

since the other function it had always had it. Thus a felt aspiration was achieved as 

sort of a vindication: that of self-government, or government within the Judicial 

Branch’s own sein, overcoming in such a way, both the judicial government model 

exercised by the National Executive Branch itself, by means of the Justice Ministry, 

in place even today in several countries, and the subsequent formula of the 

“judiciary council”, collegiate body foreign to the other branches though integrated 

with members of those. 

 

So well, this new model in which both functions are concentrated on a single 

authority, while susceptible to leading to some problems of institutional character, 
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like for example, the one related to the judicial control of the administrative 

decisions of that bi-functional authority – as will be seen later- is deem in principle, 

as more advanced, more democratic and of greater guarantee for the effective 

separation of power. The fact that to the Judicial Branch itself – and not an external 

authority- has the government and administration of it, could be considered as a 

solid guarantee of its autonomy and independence. 

 

Besides, the Constitution consecrates some additional mechanisms to give justice 

that autonomy that it so necessary to it so that it could be deemed as such. In that 

sense, it should be appreciated as elements that help preserve the judicial 

autonomy, as well as give the STJ the pre-eminent role in the protection of the 

same, the obligation to give the justice system a budgetary allocation with a 

guaranteed minimum (article 254); STJ’s competence of the legislative initiative on 

judicial matters, thus shared with the National Assembly (article 204); the STJ’s 

own participation in the legislative road (article 211); the conferring upon the 

Judicial Branch itself, by means of a specials jurisdiction, of the disciplinary 

competence over the judges (article 267, 1st. paragraph), different of what 

traditionally was a competence exercised by administrative bodies; the 

establishment of a complex and participative process, with intervention of diverse 

public branches and the civil society, in the selection of the STJ justices and of the 

disciplinary judges (articles 264 and 270). 

 

Now well, that duality of functions given to the STJ necessarily requires of a 

legislative development as well as of implementation of structures that allow the 

adequate exercise of each of them, as per the general principles constitutionally 

established. On the 17 years of validity of the Constitution, that legislative and 

operational development has met with diverse issues and phases. Following, a 

panoramic vision of the evolution of the two functions in which the STJ must act as 

highest authority will be explained. 

 

1. The supreme jurisdictional body.       
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Curiously, the 1999 Constitution does not define the STJ –which the 1961 so did 

with the Supreme Court of Justice- as the highest tribunal of the Republic, stating 

that against its decisions there would be no recourse. But out of the group of 

provisions that devotes to its regulation, its condition of highest jurisdictional body 

of the country unequivocally arises. Now well, that condition of highest 

jurisdictional body does not mean that the STJ is a hierarchical supreme, with 

hierarchical competences that allows it to become an all-encompassing chief over 

the Judicial Branch as a whole. Notwithstanding, the latter is what has happened 

in the legislative and jurisprudential development, with the progressive 

conversion of the STJ, and, more precisely, of its Constitutional Chamber, in sort of 

a super tribunal that imposes itself on the rest, including the remaining chambers of 

the STJ itself. Let’s see how this result has been occurring, behind constitutional’s 

provisions. 

a.   Hierarchy is contrary to autonomy. 

Effectively, let’s begin by indicating that said supremacy of the STJ within the 

Judicial Branch is not of a hierarchical nature, but jurisdictional. Hierarchy, as a 

legal organizational technique, is excluded from the tribunals relationship, since 

the Constitution consecrates as key principle of justice (article 26) the autonomy 

and independence, not only of the Judicial Branch as a whole (article 254), but of 

each judge in exercise of the jurisdictional function (article 256). The jurisdictional 

supremacy cannot, then, be turned into a hierarchical supremacy, that forces all 

judges in the country to decide in accordance with STJ’s criteria or follow its 

instructions, as if they were subordinate administrative bodies, following orders 

and instructions by the organization’s head. 

On the contrary, that supremacy shall not manifest more than through the exercise 

of the jurisdictional actions stated in the procedural law, with the limits and under 

the conditions in it stated. 

Notwithstanding, it has been possible to witness a clear project of turning the STJ 

into a supreme jurisdictional head of all tribunals. This project has manifested itself 
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in some legislative texts like the Procedural Labor Organic Law, when in its article 

177 stated as binding to all instance judges the cassation doctrine stated in 

analogous cases; forcing instance judges to accept, with binding force, the cassation 

doctrine, - that is, that stated by the STJ, in this case, via the Social Cassation 

Chamber- it would have become in a trait proper of the hierarchical model existing 

between administrative bodies, where the hierarchy exists as the normal 

organizational model, but absolutely foreign to the autonomy and independence 

characteristics of the judicial bodies. 

As such understood it the Constitutional Chamber when dis-applied via the 

diffuse control, the content of said provision of the Procedural Labor Organic Law, 

by finding it contrary to the “principle of autonomy and independence of the judge 

to adopt the most suitable decision in a specific case (…) given that the judge is just 

obliged by the legal system and to the interpretation that is autonomously done of 

that legal system.”48 

Another legislative provision that could give rise to mistakes with regards to the 

STJ’s condition is the definition of this as “governing body of the Judicial Branch”, 

contained in article 2 of the Supreme Tribunal of Justice Organic law, insofar as 

that adjective is always used to refer to administrative authorities that manage, 

guard and supervise a group of administrative subordinate bodies, which is not 

the case of the Judicial Branch, composed of autonomous and independent 

tribunals in exercise of their jurisdictional function. 

b. Hierarchy among the Chambers of the Highest Tribunal? 

Now well, the creation of the 1999 Constitution of a Constitutional Chamber and 

the attribution to it of some extraordinary competences, in defense of the 

constitutionality, have given rise to a process of conversion of said Chamber in 

what has been called a “super tribunal”, perverting the organization and meaning 

of the STJ. Let’s begin by quickly recalling how this is regulated in the 

                                                        
48 Decisión of October 29, 2009 of the Constitutional Chamber, searchable in the STJ webpage  
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constitutional text, to later examine the way in which that provision has been 

perverted and denaturalized the role that pertains to the Constitutional Chamber. 

The new Constitution states the number and name of the chambers that integrate 

the STJ, being possible to differentiate the Plenary Chamber – of whose name it’s 

inferred that is integrated by all the justices- and several specialized chambers by 

subject matter: Constitutional, Political-Administrative, the Electoral, Civil 

Cassation, Criminal Cassation and Social Cassation (article 262). To all of them, the 

constitutional text itself expressly assigns some jurisdictional competences. That 

internal diversification of the STJ would have to be related to the foreseeing of 

different jurisdictions within the Judicial Branch, contained in the Constitution 

itself. 

In fact, to the express consecration of the contentious-administrative jurisdiction 

made by the magna carta of 1961, that of 1999 has come to add new jurisdictions49 

specialized by subject, like the constitutional jurisdiction, the criminal military 

jurisdiction, the judicial disciplinary jurisdiction and the contentious-electoral 

jurisdiction, besides two fields in which special justice organization shall operate, 

like the peace justice and the indigenous justice. 

That diversification by fields (of knowledge) leads to think that the constituent 

(assembly) organized the Judicial Branch in a way that each STJ chamber works as 

the head of those different jurisdictions. Thus, each chamber is the Supreme 

Tribunal of Justice in the specific field of competence. That’s why, no decision of any 

of their chambers is reviewable (challengeable), since it is understood that it was 

adopted by the Supreme Tribunal. So understood and declared the Constitutional 

Chamber in one of its first decisions, by indicating that the chambers have “the 

same hierarchical level and all represent in their field of competence the Supreme 

Tribunal of Justice as highest representative of the Judicial Branch” and that 

                                                        
49 The term jurisdiction is used here with the meaning used by the constituent (power), in the sense 

of specialized judicial organization on a specific matter, putting behind the concern of procedural 

lawyers who insist on the unique character of the jurisdiction as a state function. About this concern 

talks Hildegard RONDÓN DE SANSÓ: Ad imis fundamentis. Análisis de la Constitución Venezolana de 

1999, Caracas, 2000, pp. 273 and ss.   
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“within the structure of the Highest Tribunal there is not a chamber that has 

preeminence over the rest of them”, by which its decisions are not “subject to 

another body’s control, for they are at the highest of the Judicial Branch”.50 

Now well, to the Constitutional (Chamber) it was given the character of 

“constitutional jurisdiction”, which does not mean it has the exclusivity on the 

constitutionality control. Is the full STJ, as a whole, the one in charge of 

guaranteeing “the supremacy and effectivity of the rules and constitutional 

principles”, for it is “the highest and last interpreter of (the) Constitution” (article 

335). True is that to said chamber the power to declare the nullity due to 

unconstitutionality of the laws and other acts of legal rank was exclusively given 

(the so-called “concentrated control” – article 334 in fine); but all other chambers 

can state that, as long as members of the STJ, share with it the highest interpreter of 

the Constitution role and besides, with the rest of the tribunals of the Republic, the 

so—called “diffuse control”, that allows them to dis-apply a legal prevision that 

goes counter the constitutional provisions (article 334, 1st paragraph), as well as, 

eventually, the direct constitutionality control of the acts of sub-legal rank. 

However, to the Constitutional Chamber extraordinary competences were given 

that turn it into a sort of coordination center of the whole complex system of 

constitutionality control, of which it is not the only actor: 1- The binding role that 

its interpretations of the rules and constitutional principles, even to the other 

chambers of the STJ and remaining tribunals of the country (article 335); and 2- the 

power to review definitely firm decisions of constitutional amparo and of 

constitutionality control issued by the tribunals of the country (article 336.10). 

Both competences would have to be used with serious caution, because they 

become possible threats against two key procedure principles: respect to the res 

judicata, that could become reduced to little if the reviewing power of definitely 

firm decisions is used abusively, and of the autonomy and independence of criteria 

of the judges when judging, that -as the Constitutional Chamber itself found, when 

                                                        
50 Decision of March 28, 2000 quoted by Allan R. BREWER-CARÍAS: “Introducción general (…)” 

Op. Cit., p. 12  
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deciding on the unconstitutionality of the binding character given by the 

Procedural Labor Organic Law to the social cassation for labor judges - is of the 

essence of the function of serving justice, for the binding nature of the 

interpretations of the Constitutional Chamber  would have to be delimited, 

specified and reined in by conditions to not turn it into a threat against said 

principle. 

c. Towards conversion of the Constitutional Chamber in a Super Tribunal 

Thus well, far from being used with caution and equilibrium, both powers have 

gained expansive force, first, via jurisprudence – in a progressive process of self-

conversion into a “super tribunal”, in absence of a law that regulates the functions 

of the Supreme Tribunal of Justice and of that chamber specifically-; later, by a 

legal consecration. In fact, the majority of those powers and competences created 

or increased in decisions of the Constitutional Chamber were later ratified and 

regulated in the STJ laws of 2004 and 2010. 

Thus, the revision competence was extended by decisions of the Constitutional 

Chamber itself to decisions of other chambers of the STJ, which would go against 

the character of irreversible (by impossible to be reviewed) of all decision issued by 

the Highest Tribunal, competence that would only be conceivable if there was in 

Venezuela a Constitutional Court, being that this alternative was discarded by the 

1999 Constituent (assembly). 

Also via jurisprudence, that revision power was increased to other decisions 

different to those of amparo and of constitutionality control, to reach almost any 

other decision, when they have disregarded “some precedent issued by the 

Constitutional Chamber,  made an undue application of a regulation or 

constitutional principle, or made a grave mistake in its interpretation, or due to 

lack of application of some principle or constitutional regulation”, as now 

expressly consecrates the Supreme Tribunal of Justice Organic Law (article 25-10), 

which also includes in a express manner the decisions of other chambers of the STJ 

(articles 25-11 and 12). 
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This extreme power over the jurisdictional function of the remaining chambers has 

been heavily criticized, as did the famous jurist and university professor José 

PEÑA SOLÍS, who had even been justice of the STJ, stating that with it “the 

adjective of supreme is left almost reserved to the Constitutional Chamber because 

the other chambers turn into instances, when by its own definition the decision of a 

supreme tribunal is not revisable in any place of the world, except in case there are 

constitutional tribunals and only under specific circumstances”.51 

Likewise, via jurisprudence occurred the extension of its field of competence on 

constitutional amparo actions, later ratified by the Supreme Tribunal of Justice 

Organic Law, depriving the other chambers of competence on this type of trials, 

even when by reason of the subject matter it would have naturally belonged to 

them, as it specifically happens on electoral matters (article 25-18 through 22). This 

process hugely expanded the Constitutional Chamber competence, as per states 

PEÑA SOLÍS52 himself to the detriment of the other chambers. 

It also meant an expansion of its field of competence, in an indirect manner, the 

annulment due to unconstitutionality of the rules on the legality action that the 

Contentious-Administrative Jurisdiction Organic Law stated as competence of the 

Political-Administrative Chamber;53 by eliminating this sort of cassation action in 

that jurisdiction, left as the only alternative for the revision of the decisions of those 

specialized tribunals the unconstitutionality revision before the Constitutional 

Chamber itself. In that manner, many of the jurisprudential criteria on the 

contentious-administrative field are not now issued by the tribunals of the 

specialized jurisdiction, as would correspond as per what it’s stated in article 259 

of the Constitution, but from a tribunal foreign to it, as it is the Constitutional 

Chamber. The latter has taken other areas of competence, as it happened, for 

example, in the notorious case of the mayors who were criminally condemned by it 

                                                        
51 Quoted by Laura LOUZA S.: La revolución (…), Op. Cit., p. 33. 
52 Manual de Derecho Administrativo, Volumen 1°, Colección de Estudios Jurídicos, N° 1, Tribunal 

Supremo de Justicia, Caracas, 2000, p. 679. 
53 Via decision of November 17, 2010 the Constitutional Chamber suspended the validity of the 

legality action, to later annul it on the definitive decision of April 30, 2014, reviewable in the STJ’s 

webpage. 
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in 2014 and not by the tribunals of the criminal jurisdiction, in clear detriment of 

the right to a natural judge.54 

The Constitutional Chamber also self-assigned powers not stated in the 

Constitution, as it happened with the constitutional interpretation action that 

allows it to extend the binding force effect of its interpretations since by definition 

the decisions of these actions would have all that force.55 The Supreme Tribunal of 

Justice Organic Law consolidated this competence, giving to it an even wider 

reach. 56  Accordingly, the reach of this competence expands over the whole of 

tribunals of the country. To that we must add that neither the Constitutional 

Chamber, nor the Supreme Tribunal of Justice Organic Law –since there is neither 

a constitutional jurisdiction law, which has not yet been enacted- have come to 

establish the needed precision on the conditions and reach that should be given to 

this binding value; in light of that omission, this seems to extended to any 

declarations or mentions contained in any of its decisions, restricting consequently 

the freedom of interpretation of the remaining tribunals. 

d. Towards the conversion of the Constitutional Chamber into a Super Power. 

All this process aimed at turning the Constitutional Chamber in the real and only 

cusp of the Judicial Branch –highest leader of the remaining chambers of the STJ 

and reviewer of any other decision of any other tribunal- get to transcend the 

frontiers of the jurisdictional function, extending towards the assumption of 

functions proprietary of other Public Branches, in the attempt to then become, not 

only a Super Tribunal, but a Super Power. 

In no other manner could be their diverse decisions be appreciated in which, 

exceeding the limits and adequate reach of its function of constitutionality control, 

has proceeded to make true general and abstract rules, of forceful compliance to all 

                                                        
54 See the press note on http://www.venelogia.com/archivos/9874/ 
55 José PEÑA SOLÍS: Manual (…), Op. Cit., p. 679. 
56 Allan R. BREWER-CARÍAS: “Introducción general (…)”, Op. Cit., p. 60. 

http://www.venelogia.com/archivos/9874/
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the tribunals and the rest of the people.57 This way of acting has allowed (the 

doctrine) to talk about a “regulatory jurisprudence”, that turns into a formation 

mechanism of rules coming from authorities neither elected by the people nor 

politically controllable, not having the power to issue rules whatsoever; rules that 

do not respect key principles of the legislative activity, such as the legal reserve o 

citizens’ participation in its drafting; rules that, in fact, are immune to the 

necessary legality control of the acts of the Public Power. 

In a specific case, the National Assembly –despite being absolutely controlled by 

the government partisans at the time- bluntly reacted against an example of this 

judicial practice, getting even to declare null the decision of the Constitutional 

Chamber in which, deciding an interpretation action on the Income Tax law, 

usurped legislative functions, as per the Assembly’s criteria.58 

Also, have been deemed an excess of the Constitutional Chamber, by trespassing 

the reach of its own jurisdictional powers and invading that of another Public 

Branch, the decisions issued to solve actions due to legislative omission –where the 

tribunal should limit itself to declaring the existence of the omission and ordering 

the pertinent corrections-, in which that has gotten to replace the Public Branch 

declared in omission, taking the decisions that constitutionally correspond to it, 

like when it proceeded to appoint the heads of the Electoral Branch.59 

There are very little doubts, then, on the trend to concentrate absolute powers on 

the STJ and, more specifically, in its Constitutional Chamber. If to this trend it is 

                                                        
57  That practice was initiated very early by the Constitutional Chamber, little time after its 

installation, as it happened with the decisions of January and February of 2000, in which real rules 

on the constitutional amparo were established, by which many provisions of the Amparo Organic 

Law were in practice derogated and amended (not annulled as it would correspond to a tribunal) 
58 Case quoted by Laura LOUZA.: La revolución (…), Op. Cit., p. 46 and that had wide repercussion 

in the national press for  its was an uncommon conflict.   
59 See the jurisprudential analysis by Allan R. BREWER-CARÍAS: EL Control de la Constitucionalidad 

de la Omisión Legislativa y la Sustitución del Legislador por el Juez Constitucional: El caso del 

nombramiento de los titulares del Poder Electoral en Venezuela. Consulted on 

http://www.allanbrewercarias.com/Content/449725d9-f1cb-474b-8ab2- 

41efb849fea8/Content/II,%204,%20593.%20ELCONTROL%20DE%20CONSTITUCIONALIDAD%20POR

%20OMI SI%C3%93N%20Y%20EL%20CASO%20DEL%20PODER%20ELECTORAL.doc).pdf 

http://www.allanbrewercarias.com/Content/449725d9-f1cb-474b-8ab2-
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added that the true fact of the capture of said jurisdictional body by the regime, as 

seen in the previous part of this work, the logical and almost necessary 

consequence is that such Super Tribunal becomes in the Super Power, by which all 

bodies of the state apparatus will try to be subjugated to the regimes’ will. Because, 

it is clear, that this has in turn already secured the true political control over the 

members of the Constitutional Chamber. 

Being as such, it is not surprising the Constitutional Chamber’s recent behavior 

versus the National Assembly elected by a clear opposition majority last December 

of 2015. Numerous decisions by which not only have annulled almost all laws 

enacted by the Assembly, but also those in which the whole of the competences 

constitutionally granted to the national legislative body have been eliminated or 

annulled, are not but the clearest manifestation of the intent to subjugate the Public 

Branch as a whole via the Judicial Branch, specifically of the STJ’s Constitutional 

Chamber. 

And not only the Public Branch, but of the whole society, since the Constitution 

(and it is already known that the Constitution is, at least in pretense, what the 

Constitutional Chamber says it is) has the value of legal rule applicable to “all 

people and bodies that exercise the Public Power”, as per states article 7 of the 

Fundamental Text. 

The situation is summarized in a phrase of one of the famous political actors of 

officialism, when stating that “in Venezuela, the power resides on the 

Constitutional Chamber of the Supreme Tribunal of Justice”, 60 disregarding the 

principles consecrated in the Constitution in whose drafting –ironically- he 

participated. 

2. The highest government, management and administration authority of 

the Judicial Branch 

                                                        
60 Statement of Isaías RODRÍGUEZ, former member of the Constituent National Assembly, former 

General Attorney of the Republic and current ambassador to Italy, published on 

http://www.notitarde.com/Sala-Constitucional-ejerce-el- poder-en-

Venezuela/Pais/2016/08/04/1014187/ and on https://www.aporrea.org/oposicion/n294865.html. 

http://www.notitarde.com/Sala-Constitucional-ejerce-el-
http://www.notitarde.com/Sala-Constitucional-ejerce-el-poder-en-Venezuela/Pais/2016/08/04/1014187/
http://www.notitarde.com/Sala-Constitucional-ejerce-el-poder-en-Venezuela/Pais/2016/08/04/1014187/
https://www.aporrea.org/oposicion/n294865.html.
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Although the function of administrating the Judicial Branch was, as per the 1961 

Constitution, under the responsibility of the Judiciary Council, at the end of the 

last decade of the last century the Supreme Court of Justice began to assume some 

functions regarding the coordination of the national judicial policy; also the 

legislative reforms of 1998 gave her the power to elaborate the Judicial Branch 

budget, jointly with the Judiciary Council. However, the initiatives taken at the 

moment did not improve the general perception on the justice in the country.61 

Thus, the measure taken by the Constituent National Assembly in August of 99 

was not surprising, when the new constitutional text was yet to be approved, 

consisting of declaring the reorganization of the Judicial Branch and creating the 

Judicial Emergency Commission, to assume the main functions of the Judiciary 

Council, which was in fact subordinated to it. In reality, the main mission that was 

given to said Commission was to proceed with a “purging” of the judiciary, which 

left tens of judges dismissed and hundreds, suspended. 

In the meantime, the newly approved Constitution introduced the great 

institutional innovation consisting of giving the Highest Tribunal –now called 

Supreme Tribunal of Justice- “the management, government and administration of 

the Judicial Branch”, as well as the inspection of tribunals and public defense 

offices and the drafting and execution of its budget and that of the Judicial Branch 

(article 27). These competences of administrative nature it would exercise by 

means of a body stated in the Constitution itself: The Executive Management of the 

Judiciary. 

This new organizational formula required some legal development, and as per the 

transitional provisions of the Constitution, the legislation related to the Judicial 

Branch should be issued by the National Assembly within the first six months 

following its installation. However, for a long time that legislation was not issued 

and the new judicial structures were ruled by a regulation of temporary nature, not 

always adjusted to the rules and constitutional principles. Let’s see how the 

regulating order was displayed with regards to this new function of the Highest 

                                                        
61 Laura LOUZA S:: La revolución (…), Op. Cit., pp. 19-21. 
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Tribunal and up-to-what point the constituent’s (assembly) expectations to this 

respect have been fulfilled.  

 The situation on the first “transitional term”: The Judicial Emergency 

Commission 

In reality, what was later called the “constitutional transitional regime” 62  had 

commenced a few months before the approval of the new Constitution. Effectively, 

in August of 1999 the Constituent National Assembly had issued the decree of 

Reorganization of the Judicial Branch, by which it created the Judicial Emergency 

Committee, to whose instructions and supervision submitted the Judiciary 

Council, set to disappear as per the Constitution project that was just beginning to 

be drafted. 

The functions given to that Commission were, on one hand, to carry forward a sort 

of “purge” of the judiciary, for which stability of judges and of all judicial 

personnel was suspended and it was given to the Commission the power to 

immediately suspend or dismiss them; and on the other hand, that of beginning a 

program of public opposition contests, to which even the judges who were already 

final holders (of their positions), but whose stability was eliminated should take. 

The Judiciary Council coexisted with the Judicial Emergency Commission or, 

better said barely survived, as a simple processor of routine issues. The regulation 

contained in the Decree openly contradicted the constitutional and legal 

regulations in place, but –as already said- the Supreme Court of Justice gave them 

the nod, applying to them the constitutional rank thesis of that transitional regime, 

only open exit found to consider it legal. 

  The Judiciary Executive Management is organized but the transitional regime 

is extended with the “regulations” issued by the STJ 

                                                        
62 It has already been referred to this “transitional regime”, constituted by several decrees issued by 

the Constituent national Assembly, both before and after the Constitution been approved and 

without base neither on this nor on the derogated of 1961, in spite of which both the Supreme Court 

of Justice at the time, and later the STJ, gave it a floor of legitimacy, qualifying it as constitutional 

rank acts 
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The transitional regulations issued by the Functioning and Restructuring 

Commission did not last long in place, since they were replaced on August 15 of 

the same year 2000 by others, also transitional: those contained in the Rules on the 

Management, Government and Administration of the Judicial Branch, issued by 

the Plenary Chamber of the STJ. It gave continuity to a legal regulation of very 

little strength, of transitional nature and of sub-legal level, that derogated fully or 

partially several laws (Judicial Career Law, Judiciary Council Organic Law, 

Supreme Court of Justice Organic Law) and that in this case was materialized in a 

regulation issued by an authority that did not have the legislative power to issued 

it, it is very telling that in the heading of the act it is only mentioned as its base the 

article 267 of the Constitution, which, while gives the STJ the management, 

government and administration of the Judicial Branch, does not give it legislative 

competences whatsoever, and less on the subject covered by the instrument that is 

commented, which is of legal reserve.  

In any case, this Regulation organized the Executive Management of the Judiciary 

that went then to occupy the place of auxiliary body of the STJ with regards to the 

exercise of the functions of management, government and administration of the 

Judicial Branch that would have to exercise “by delegation”. These functions were 

taken from the Commission of Functioning and Restructuring of the Judicial 

System, which was left only with the disciplinary functions, until the judicial 

disciplinary jurisdiction was structured. 

 The Regulation also created another body: The Judicial Commission, with the 

mission to exercise, also “by delegation” the control and supervision functions of 

the Executive Direction of the Judiciary. It would be composed of six justices of the 

STJ “representing” each of the chambers that integrate it. As per stated in the 

regulation, would share with the STJ’s Plenary Chamber some deciding 

competences and, on the rest, only had a competence to propose power before the 

latter. However, it had the important power to appoint and remove the judges, 

with the support of the Coordinating Commission of Evaluation and Contests, 

which would confer it a relevant role in the government and administration 
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function of the Judicial Branch, in spite of its existence neither being stated in the 

Constitution,63 nor having competences assigned in said matters. 

Bear in mind that this Regulation was also stated –under “autonomous units” 

lacking an explanation of what that autonomy meant and with regards to what 

authority it was exercised: the STJ? the EDJ? the Judicial Commission?, the 

Functioning and Restructuring Commission?- the three following units: The 

Tribunals General Inspection Office, the Public Defense Service and the Judicial 

School. This, however, did not work in reality, nor was effectively established. 

  The Supreme Tribunal of Justice Organic Law: legal regulation but meager, 

that leave transitoriness subsist 

The transitional and sub-legal regulation stayed in place at least until 2004, when 

the Supreme Tribunal of Justice Organic Law was approved, which should have 

regulated everything regarding the government and administration of the Judicial 

Branch. However, we should not forget the fact that this law was the instrument 

approved that year in that shoddy manner, in a “convulse and epileptic” process 

that gave rise to a legal text so poorly conceived and drafted, that it is an “example 

of how not to legislate”,64 due to the rush to approve a law that would allow to 

change the correlation of political trends among the justices.  

Regarding the subject of government and administration of the Judicial Branch, 

that improvisation and lack of legislative technique reflected upon the 

defectiveness of the regulation that on that respect contains this law. Barely three 

articles and a pair of transitional provisions refer to this subject:  two regulate the 

Executive Direction of the Judiciary, as independent body of the STJ, to execute the 

competences “that were to be assigned to it (articles 15 and 16); the third barely 

mentions the General Inspectors of Tribunals’ Office and the Judiciary National 

School, as bodies depending hierarchically, organizationally and functionally to 

                                                        
63 Laura LOUZA SCOGNAMIGLIO: La revolución…, Op cit, p. 24. 
64 To that we already referred to at the moment of analyzing the subject of the pretended de-

politicization of the STJ 
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the Plenary Chamber (article 17).65  Except for these aspects, the rest of the business 

that had been regulated in the Regulation issued by the STJ in 2000, are not subject 

to regulation by this law of 2004. However, in the transitional provisions of this 

law the Judicial Commission is tangentially mentioned, which means that the same 

was still in fact working despite not being appropriately regulated in the legal text; 

and also on this transitional provisions the Restructuring and Functioning 

Commission of the Judicial Branch is mentioned to indicate that it would continue 

performing the disciplinary functions, until the respective legislation was issued 

and the disciplinary tribunals were created. The other transitional provision stated 

that, as long as the Judiciary National School was not organized, the Executive 

Direction of the Judiciary would be in charge of the opposition contexts for the 

enrolling and the promotion within the judicial career. 

Net, this law keeps the regime on the government and administration of the 

Judicial Branch almost the same, just as it had been designed in the regulation of 

2000. This last instrument, despite having been announced as transitional, 

continues ruling, except for few details stated in the law (like, for example, the 

unipersonal nature that the board of the Executive Management of the Judiciary 

went to have). It was about a transitional and sub-legal ruling system, as was 

critically underscored by the critiques and denounced by international 

organizations, 66  which did not only continue ruling but was also increased in 

volume with other regulations of sub-legal level, such as the regulations issued by 

the Restructuring and Functioning Commission, as well as the Supreme Tribunal 

of Justice own Internal Regulation, issued in February of 2005. 

Regarding this Internal regulation, it must be highlighted that the same is not 

limited to be a debate regulation, with rules on the functioning of the chambers as 

collegiate bodies they are, as was the former Regulation of Meetings of the 

Supreme Court of Justice of 1996, derogated by the new Internal Regulation. The 

                                                        
65 It is curious comparing this narrow hierarchical relation with the autonomy that was given to 

those units in the Regulation on management, government and administration of the Judicial 

Branch, issued by the Plenary Chamber in August of 2000.  
66 Laura LOUZA S.: La revolución (…), Op. Cit., p. 23-26 
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latter goes –probably violating the limits of the regulatory competence- as far as 

defining bodies and giving them decisive competences, as is the case of the Judicial 

Commission, to which operative nature bodies are ascribed to it, as subordinates to 

it (Executive Direction of the Judiciary, General Inspector of Tribunals’ Office and 

the Judiciary National School). This sub-legal instrument, as a matter of fact, was 

later amended in March of 2006, via a new Internal regulation in which some 

articles of the Regulation on Management, Government and Administration of the 

Judicial Branch are derogated, of 2000, precisely those that regulate the Judicial 

Commission; it must be then understood that, on the rest, stays valid. 

The situation has not changed much since then. The derogation of the Supreme 

Tribunal of Justice Organic Law of 2004 and its replacement by a new one in 2010 –

while much better conceived from a technical point of view- did practically added 

no change with regards to the STJ as body of government and administration of 

the Judicial Branch. It is limited, on the one hand, to briefly define the Executive 

Direction of the Judiciary, led by an Executive Director, assisted by a General 

Coordination, leaving to the Plenary Chamber the responsibility of regulating its 

organization and functioning; and, on the other hand, to name the same auxiliary 

bodies of the Plenary Chamber already stated in the former law: the General 

Inspectors of Tribunal’s Office and the National School of the Judiciary, to which it 

adds the General Inspectors’ of the Public Defense. 

The new law, instead, does not even mention the Judicial Commission, that such 

an important role has played and still plays on this matter, especially with regards 

to the appointment and dismissal of judges. The Commission continues being 

regulated only in the Internal Regulation of the Supreme Tribunal of Justice. It 

must be underscored that this instrument does not expressly give to it competence 

for the appointment and dismissal of judges, nor could give it, since the law 

assigns that competence –in fact, only that of appointing them, since the dismissal 

via at will termination is excluded, in light of the constitutionally consecrated 

stability, and the termination is attributed to the disciplinary tribunals – to the 

Plenary Chamber of the STJ (article 36-6, in line with the last paragraph of the same 

article). 
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Notwithstanding, since it was created in 2000 via the Regulation, it has always 

been said that the Judicial Commission has fulfilled the significant role of 

appointing and removing judges.67 In fact, on the STJ’s webpage, in the section 

“appointments”, numerous appointments of judges decided by the Judicial 

Commission at least since 2003 are shown; until midst of the current year 2016, 

appointments, suspensions and terminations decided by this Judicial Commission 

continue showing up, which is not legally stated and without the regulatory 

instrument that regulates it had given powers to do so to it.68                    

 The current situation on the area of the Judicial Branch government: Regime of 

partial legal level, but incomplete and “asystemic”, and intervened by other 

laws and jurisprudential criteria. 

Regarding the regulation that rules the government and administration of the 

Judicial Branch, we observe, then, that it does not already have the transitional 

character that lasted for so long, but continues showing several weaknesses, like 

the sub-legal level of many of its regulations, the lack of organization of its 

systematization and the jurisprudential “additions” that contribute to pervert the 

frame of constitutional guarantees to justice.  

To complete the dissatisfactory panorama that shows this legal order, other 

inconvenient elements must be listed. Thus we have, on the one hand, the 

interference that some laws approved since 2009 produce, with the intention more 

or less open of imposing the structures and principles contained in the 

constitutional reform rejected in December of 2007, which, in some people’s 

opinion “put a definitive end to the alleged autonomy and independence of the 

Supreme Tribunal of Justice”69         

                                                        
67 Laura LOUZA S.; La revolución (…) Op. Cit., p. 24. 
68 As will be seen in the second part of this analysis, the STJ’s jurisprudence has assigned powers to 

the Judicial Commission to appoint and remove judges, even at great discretion and by means of 

alternatives openly contrarian to the stability guarantees constitutionally consecrated to the judicial 

statute.    
69 Laura LOUZA S: La revolución (…), Op. Cit., pp. 63 y ss. 
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In that sense, among others, (the laws) mentioned are the Code of Ethics of the 

Venezuelan Judge of August of 2009, to which reference will be made in the second 

part of this study, for it is directly linked to the judicial statute, but that could 

contain elements that weaken judges’ autonomy; and the Justice System Organic 

Law, of October of the same year, which creates the National Commission for the 

Justice Administration System, to which important functions are given on the 

generation of policies for the functioning of the Justice System, as well as on the 

supervision of its bodies. 

Effectively, among the competences of that National Commission for the Justice 

Administration System are the review and approval of the STJ’s budget, as well as 

its management. The issue is that this Commission, with functions that impact so 

directly upon the government and administration of the Judicial Branch, is not 

formed exclusively by STJ members as it should, given the power that the 

Constitution reserves to it on the matter; by the contrary, it is formed mostly of 

authorities belonging or representing other Public Branches: two (national 

assembly) representatives, the Republic’s General Attorney, the People’s Defender, 

the Minister of Interior and Justice, the Republic’s Chief Counsel and a 

representative of the Popular Power, besides the President of the STJ, who finds 

itself in clear minority. 

Integrated in such manner, the Commission has a clear preeminence of the 

Executive Branch, since the Minister and the Chief Counsel and its bodies, and the 

representative of the so-called “Popular Power” would in fact be no more than a 

subordinate of the Executive Branch, by reason that its so-called “instances” are 

created, promoted and financed by this, as per the laws that regulate it, aimed at 

creating a para-state organization extracted from the failed constitutional reform. 

For that, it has been stated that this law “compromises the powers of the Supreme 

Tribunal of justice of government, management and administration and inspection 
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of the Judicial Branch” and that “eliminates the functional, administrative and 

financial autonomy” of it, stated in the Constitution.70 

It is certain, that on a contrary sense, other laws could be mentioned which have 

introduced significant improvements in the judicial organization several of them 

impulsed from the STJ’s sein. They are sector legal texts, that are aimed at 

regulating a specific specialized jurisdiction, like the Labor Procedural Law of 

2002; the Contentious-Administrative Organic Law, of 2010; the Decree-Law of the 

Organic Criminal Procedural Code; of 2012; the Organic Law for the Protection of 

Children (male and female) and Adolescents, of 1998, but amended in 2007 and 

2014; or the Organic Tax Code, also pre-constitutional but amended several times 

in the last few years, with the last reform, via Decree-Law, dated 2014. In several of 

those texts there have been interesting changes in the organization of the specific 

jurisdiction, as could be the adoption of the judicial circuit formula, the creation of 

new tribunals in areas of the county where there were none before, an organization 

of the first instance more efficient or more suitable to the due process principle, to 

mention but a few, in line with some constitutional provisions. 

 Notwithstanding, it is about sectoral texts, that do not see the judicial organization 

subject as a whole and that could cause important distortions in the management 

of the judicial career. Like for example, the contentious-administrative jurisdiction 

could be mentioned: in it there are no first instance tribunals per sé, since any of 

the tribunals could have –regardless of its rank and as per the subject there is- 

competence to hear in first instance, even the Political-Administrative Chamber, 

case in which the issue will not have appeal, going against the principle of appeal 

of the decisions in a second instance. Please note on the subject that both in the 

general contentious-administrative jurisdiction, and in the specialized (the 

contentious in agrarian matters, the contentious in tax matters), which in other 

jurisdictions could be deem as the first level is constituted by superior tribunals, 

which is due to a historic reason, but that does not justify that in any way 

whatsoever today. So well, all these differences and distortions should be solved 

                                                        
70 Ibídem, pp.64 y 65. 
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carrying ahead a legislative effort to unify, or at least, make all the different 

tribunals in the country compatible. 

The last, but not less serious, weakness that would have to be highlighted in this 

general panorama of the regulations applicable to the STJ as authority of 

government and administration of the Judicial Branch is the fact that important 

areas of it continue to be regulated by pre-constitutional regulations, although in a 

partial and disorderly fashion. That is the case of the Judicial Branch Organic Law 

of 1987, which in reality is a partial reform of the original law of 1956, reason why 

it shouldn’t surprise us that it still refers to the Federal Court and the Cassation 

Court, as well as of judges of department, district and parish.  On that law the 

structure of the tribunals of the country is regulated, in general; the form and 

conditions for the appointment of judges, its duties and incompatibilities; the 

absences and ways to correct them; the organization of the jurisdictions existing at 

the time; as well as other issues related to the Venezuelan justice, just as it was 

structured under the Constitutions of 1956 and 1961. Also, there is the Judicial 

Career Law, that regulates a series of areas that have been later regulated by 

regulations of sub-legal level, as also occurs with the Judicial Branch (law); 

however, the Code of Ethics of the Venezuelan Judge only derogates three articles 

of each of those two laws. The only legal text fully expressly derogated by that 

Code was the Judiciary Council Organic Law. 

And this is not only about pre-constitutional regulations of legal level, also texts of 

sub-legal rank must be mentioned which somehow continue being applicable, 

even partially and with adaptation difficulties to the current structures, like the 

Statute of the Judicial Branch Personnel, issued by the Judiciary Council in March 

of 1990, and the Disciplinary Regime of the Officers of the Judiciary Council of 

January 1992.71  

It is obvious that many of the provisions of those texts are no longer valid, having 

been derogated expressly or tacitly, but the truth is that this situation can cause 

                                                        
71 There are even formal acts relatively new in which it is stated that that instrument stays in place 

transitorily, like STJ’s regulation published on February 27, 2007.  
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confusion as to the regulations actually valid, not to mention its “asystemic” 

character. 

Thus well, the situation described (disorderly and “asystemic” legal order, old 

fashioned, partially of sub-legal level,  affected by contradicting jurisprudential 

interpretations and far from the constitutional principles) is in great deal imputable 

to the STJ, that –as long as authority responsible for the government and 

administration of the Judicial Branch- would have had to take care of the updating, 

systematization, and regularization of the legal order applicable to the Venezuelan 

justice. It must be recalled on this, that the STJ has, like before the Supreme Court 

of Justice had, the legislative initiative with regards to laws related to the 

organization and judicial proceedings. Of course, it is not an exclusive initiative, 

since it is shared with the Legislative Branch, but not having used it to impulse the 

projects of law that could create a more suitable legal order, systematic and 

updated, it should be scored as a negative point of its management as government 

authority of the Judicial Branch. 

II. TOWARDS A MORE PROFESSIONAL AND IMPARTIAL JUDGE: A 

NEW JUDICIAL STATUTE 

Within the legal order applicable to the Judicial Branch, one of the most affected in 

the last eighteen years has been the one related to the judicial statute, that is, the 

regime that states the legal relationships of judges, as public officers, with the state 

authority to which they render its services, that is, the Republic, since all judges are 

national officers. The judicial statute defines the rights, obligations and duties, as 

well as the prohibitions, incompatibilities and possible responsibilities of the judge 

with regards to the performance of its functions. 

In this subject there is one of the strongest points of the responses given by the 

1999 Constitution to the serious deficiencies shown by the Venezuelan justice of 

those years. Thus, the predominant trait in the judicial statute as defined in 

Supreme Text is that of independence and autonomy of judges, individually 

considered: each judge is and should be independent and autonomous in the 
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exercise of its function of serving justice, both versus the other judges and 

authorities of the judicial Branch and with respect to any other possible holder of 

power. 

To achieve that condition in the judge, its situation as officer should be given 

within a legal frame that offer him/her some guarantees, like the firm possibility to 

access to the function by its own effort, stability in the position and the certainty of 

its professional promotion. All that implies a personal statute of closed kind, 

structured around a judicial career, and because of that the Constitution 

consecrates it as the legal frame within which the Venezuelan judge has to 

perform. But the constituent (assembly) did not limit itself to consecrate the career 

system as exclusive to the judiciary, but also established some rules and principles 

that reinforce two elements of it: the accession to the career, that should occur by 

means of an opposition contest; and the retirement from it, that should not occur 

but voluntarily, unless there is a reprehensible conduct of the judge, which would 

merit its retirement as a disciplinary sanction. 

Both aspects of the judicial statute would require an adequate legislative 

development, as well as an important logistic and material effort for its effective 

implementation. However, that development has been rather deficient, reason why 

the results in terms of independence and autonomy of the judges have not been 

what could be expected in 1999, at the time of approving the Constitution. Let’s 

make now a general review of how both aspects of the Venezuelan judicial statute 

have evolved. 

a. With regards to the appointment of judges 

The Constitution expressly gives the STJ the power to appoint and take oath to 

judges. But it is not a discretional power, but subject to an important restriction: 

the holding of an opposition contest, as the only way to access to the judicial 

career, which eliminates all discretion on judges’ selection, guaranteeing those a 

greater autonomy with respect to the authority that appoints them. 

1. The constitutional provision: The need to access via a public opposition contest. 
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Effectively, with regards to the access, as well as promotion (that is, the entrance 

and career progress), those should be given via the mechanism of public 

opposition contest, that guarantees “the suitability and excellence of the 

participants” (article 255). It is a real innovation at the constitutional level, since the 

1961 Magna Carta did not expressly have it, although it could have been argued 

that, by contemplating the existence of a judicial career, it consecrated it implicitly, 

since all personnel career demands an accession in which the capacity and merits 

to access to it are demonstrated, that is, necessarily implies a contest mechanism of 

access. 

As it is known, the opposition contest is one of the methods that so far has 

demonstrated as most efficacious to guarantee a transparent initial selection and 

that effectively rests on the merits of the aspirants, and not on other more 

subjective considerations (friendship, family ties, political solidarity or of other 

kind…). Thus proof experiences of countries in which the public opposition contest 

system to access to the judicial career (France and Spain, to name a pair of 

examples of judicial systems characterized by a great autonomy of judges), as well 

as the more limited experiences of Venezuelan personnel careers to which also 

applies, or have been applied at some point in time, a contest system: university 

career or foreign (relations) career. By being contemplated expressly in our 

Constitution for the judicial career, no other law could dismiss such mechanism as 

necessary way to access to it. 

The same constitutional provision adds, in order to reinforce the idea of 

transparency of the mechanism, that the selection will be made by the “juries of the 

judicial circuits”. While the manner to conform these juries and its functioning are 

to the oversight of law that develops the subject matter, it is clear that it should be 

integrated by people that have the conditions of “suitability and excellency” that is 

demanded from judges that are going to be selected by them. The same 

constitutional article also contemplates “citizens’ participation in the proceeding 

for the selection and appointment of the judges”. It is evident that this 

participation cannot imply the decision over who will be selected, since that 

decision falls on the judicial circuit’s juries, as expressly states the same 
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constitutional provision; but it might mean some mechanism of citizens’ control 

that guarantees that the selection proceeding is being carried forward following 

the rules and guaranteeing the transparency and objectivity appropriate of an 

opposition contest.  

Jointly with the public opposition contest mechanism, the Constituent (assembly) 

of 1999 introduces –in an effort to reinforce judges’ autonomy via the achievement 

of its excellence and suitability- the principle of “judges’ professionalization”, 

exhorting universities to cooperate in this purpose, “organizing in the legal 

university studies the corresponding judicial specialization”. It is an aspiration that 

prevail among us the idea of a professional judge, that the judiciary is and should 

be a professional career, for which the aspirants prepare with systematic studies, 

by which they could be at the level required for the access via public contest. Only 

that way it could be expected that judge’s independence and autonomy is 

guaranteed, who will not owe the position to no one but themselves and their 

effort to achieve excellence levels. 

The access via public opposition contest is, therefore, the general principle of the 

judicial statute. The constitutional text only contemplates few exceptions to that 

general rule. There is, on the one hand, the case of the justices of the Supreme 

Tribunal of Justice, who do not access to the specific position via a public 

opposition contest but via the complex selection process earlier indicated, which 

supposedly also guarantees impartiality, suitability and independence of the 

selected (candidates) given the successive phases of elimination at the hands of 

different authorities (article 264). 

On the other hand, we have the peace judges, who are neither selected by contest, 

but elected by universal, direct and secret election (article 258). On the construct of 

judges elected by the people –as in some states of the United States of America- it 

could be said that, while they exclude the free appointment by an authority, with 

the potential risk of discretion, subjectivity and loss of autonomy for the appointed 

(judge), instead allows having doubts about the independence of criteria of an 

officer whose access to the position and permanency on it depend upon the 
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favoritism of an electoral majority. The provision of our Constitution reserves this 

system to the special case of the peace judges, focused at solving minor causes 

among neighbors of the neighborhood, that do not require of a deep professional 

formation, for the idea of an election by the neighbors themselves does not look 

outlandish.  

Finally, there is the case of the disciplinary judges, who are elected by the Judicial 

Electoral Colleges, via a proceeding in which the community has to participate via 

the Judicial Postulations Committee. However, it must be insisted upon that the 

general rule for the access of the majority of the judges is the public opposition 

contest, as the objective mechanism that seeks the achievement of the excellence of 

the selected ones, as indispensable backing to their autonomy and suitability. 

Notwithstanding, the judicial career does not end with the entry, but implies 

progress within it. The good exercise of a position should be recognized with the 

corresponding promotion, but the current Constitution seeks to eliminate the 

possible subjectivities also in the distribution of the promotions, demanding these 

also be done via public contests. That demand became a true innovation of the 

1999 constitution, since up to that moment the contests only were deemed possible 

at the entry. It becomes obvious, then, that the constituent (assembly) found 

necessary that the judge always feel that the position he has –whether the initial or 

the subsequent in its career- he/she has won himself/herself and now due to 

favoritism whatsoever, so in said manner continue guaranteeing the judge’s 

autonomy and independence of criteria all along his/her judicial performance. 

Now well, the provisions of the Constitution as to the appointment of judges has 

suffered different vicissitudes, both for what relates to the opposition contests, and 

with regards to the right to the stability of the career judges and the 

professionalization of the judicial function. 

2. The mechanism of the opposition contest: deficient actual application 

Even though in the 1961 Constitution the opposition contest was not expressly 

contemplated, the Judicial Career Law (1980) established as a principle that the 
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entry to the judicial career would be made via an opposition contest to access to 

the inferior category within the judicial hierarchy. The Judiciary Council was in 

charge of organizing and regulating them, for which it issued a Regulation in 

Contests, Transfers and Promotions (1995). 

Notwithstanding, the experience on the area of contests –maybe due to the 

politicization of the Judiciary Council- should not have been too satisfactory, since 

one of the functions that was given to the Judicial Emergency Commission, on the 

Decree for the organization of the Judicial Branch issued by the Constituent 

National Assembly in August of 1999, was precisely of celebrating opposition 

contests for new entrants to the judiciary, as well as evaluating the acting judges at 

the time, since the stability has been eliminated. 

Unfortunately, the task that actually fulfilled the Judicial Emergency Commission 

on this first phase of the so-called transitional regime was of doing an alleged 

“tidying-up” of the judicial system. The result was tens of judges fired (on the basis 

of) presumed illicit enrichment; hundreds were suspended for having too many 

complaints, or few, but serious, regardless if  they had been duly proven; tens of 

judicial officers were fired due to nepotism; tens, for low performance.72 

With the entry into force of the Constitution in December of 1999, the situation did 

not change much. The transitional regime continued, now under the conduction of 

the Commission for the Functioning and Restructuring of the Judicial Branch, with 

the same functions that have had the now defunct Judiciary Council and Judicial 

Emergency Commission, until the Executive Direction of the Judiciary was not 

organized. Its key tasks continued being evaluating the current judges and initiate 

a program of contests, since all positions were placed open for public contest; for 

this task, the Constituent National Assembly designated the Coordinating 

Commission for Evaluation and Contests for the Entry and Permanence in the 

Judicial Branch, under the supervision of the Commission for the Functioning and 

Restructuring. 

                                                        
72 Laura LOUZA S.: La Revolución (...), Op. Cit., p. 22 
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To that end, the latter issued in February of 2000 the Rules of Evaluation and 

Opposition Contests for the Entry and Permanence in the Judicial Branch that were 

partially amended in March of the same year. Even though these rules state, 

actually, a mechanism of contest to entry, the biggest accent is placed on the 

evaluation: process by which the acting judges are put through a general 

evaluation on themselves, their social habits, their patrimony, their image in the 

community, their knowledge, their performance of the position, their personnel 

management, their psychological profile and another number of elements that, in 

many cases, allow a subjective evaluation of the evaluator. 

All judges, even the holders (of the positions) are subject to the evaluation. If the 

result is positive, these are ratified in their positions; if not, they are dismissed. 

Those not holders (of the positions) that are approved could present opposition 

contests, under specific conditions in the same Rules, organized by the Contest 

Commission, under the supervision of the Commission of Functioning and 

Restructuring transitorily while the Executive Direction of the Judiciary was not 

organized. 

It was a sub-legal instrument and of transient nature, as understood from some of 

its provisions like the one just mentioned, and which tangentially indicates that the 

evaluation program would be done annually, “while the corresponding law is 

issued”. Despite being of sub-legal level, it regulated several issues of legal reserve 

contained in some laws, like the Judicial Branch Organic Law and the Judicial 

Career Law, with which these end up derogated, at least partially, even though 

this was not expressly stated. 

The Regulation on Management, Government and Administration of the Judicial 

Branch, issued by the Plenary Chamber of the STJ in august of the same year 2000, 

keeps the situation almost the same, and only modifies the transitional regime 

before mentioned with regards to the bodies in charge of performing those 

functions “by delegation” of the STJ: on one hand, the Executive Management of 

the Judiciary, stated in the Constitution and that comes to replace the Commission 

on Functioning and Restructuring of the judicial Branch on the subject of 
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evaluations and contests, is left only to perform the judicial disciplinary functions; 

on the other hand, the Judicial Commission, body not constitutionally stated but 

that goes to play a preeminent role on the area of appointment and dismissal of the 

judges, “by delegation”. 

During this period, the effective application of the provisions on contests had an 

unequal luck. The STJ put in motion a program of entry contests in November of 

2000. However, despite that all of the close to 1500 judges of the country lacked 

stability and should, therefore, subject themselves to a contest in light of what was 

stated on the rules of the transitional regime, only 486 positions were open for 

contest, of which 270 were finally given via that mean.73 The low offer of positions 

was due, apparently, to the scarce budgetary availability to organize opposition 

contests.74 As per data from Human Rights Watch, by the end of 2003, of the more 

than 1.700 judges existing in the country, only 20% had accessed the career and 

enjoy of stability, while 52% were provisional judges (they had been holders of the 

positions before the intervention of the Judicial Branch, but nonetheless they had 

to undergo the opposition contest). 75  The panorama worsens when the public 

contests program was suspended, as informs Laura LOUZA SCOGNAMIGLIO,76 

even though it does not give details of the reasons for the suspension. 

It is quite likely that the suspension of the contests have had to do with some of the 

frequent “restructurings” of the Judicial Branch to what the same authors make 

reference.77 In fact, with occasion to the restructuring ordered by the STJ on March 

18, 2009, the Inter-American Human Rights Commission denounced that it was the 

third (restructuring) declared in the last ten years and warned on the uncertainty 

that the new measure generated among the judges, based on which the Judicial 

Commission could remove judges using the “evaluation” mechanism, as well as 

                                                        
73 Rogelio PÉREZ PERDOMO: Medio siglo de historia judicial en Venezuela (1952-2005), Cuadernos 

Unimetanos, Año II, N° 11, Universidad Metropolitana, Caracas, 2007, p.3-23; quoted by Laura 

LOUZA S. La revolución (…), Op. Cit., p. 27. 
74 Laura LOUZA S. La revolución (…), Op. Cit., p. 28. 
75 Quoted by Laura LOUZA S. La revolución (…), Op. Cit., p. 28. 
76 Ibídem. 
77 Ibídem, p. 76 
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appointing the replacement with no contest whatsoever; that is, a situation 

absolutely contrary to the idea of a judicial career, of opposition contest and 

stability as support to the autonomy of the judges constitutionally consecrated. 

And all that, based on the need to “take urgent measures without unnecessary 

formalisms”.78 

3. The Judicial School: Towards the judicial career’s professionalization? 

The first important innovation at the legal level on this area occurred with the 

Supreme Tribunal of Justice Organic Law of 2004. It has been already underscored 

that this defective legislative text and badly conceived has a very slim regulation 

regarding the STJ as a government and administration authority of the Judicial 

Branch, However, on the specifics to the access to the judicial career, expressly 

states the Judiciary National School, as the center of judge formation, giving to it 

the professionalization function of the judiciary via the formation and continuous 

training, having to keep close relations with universities and other academic 

education centers to that end.79 

All this is absolutely conforming to, at least at the level of principles and formal 

statements, to the constitutional provisions on the judge professionalization. Now 

well, within the transitional provisions of this law, it was established one upon 

which until all related to the Judiciary National School was suspended until that 

was not organized by the STJ. Meanwhile, the Executive Management of the 

Judiciary would continue to be in charge of contests and promotions. 

                                                        
78  CIDH: Democracia y Derechos Humanos en Venezuela, 30-12-2009, p. 71; quoted by Laura 

LOUZA S. La Revolución (…), Op. Cit., p. 76 
79 Bear in mind that the creation of the Judiciary School had been foreseen in the Judicial Career 

Law of 1980, under the tutelage of the Judiciary Council; but on the same law, the approval of the 

formation seminar given by the School as requirement to access the career was suspended until that 

began functioning. Later, in the Rules on Management, Government and Administration of the 

Judicial Branch, issued by the STJ in August of 2000, it was contemplated as an autonomous unit, 

the Judicial School, which would coordinate all things related to the contests. However, this Judicial 

School, apparently never began to work, until replaced –at least at the level of regulatory provision- 

by the national school of the Judiciary, in the 2004 law it is being commented. 
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It was not until the following year when the STJ organized the Judiciary National 

School, and in Plenary Chamber, issued an agreement containing the Rules for the 

Evaluation and Opposition Contests for the Entry and Promotion to the Judicial 

Career (July 6, 2005), which came to replace the Rules that on the same businesses 

the Commission of Functioning and Restructuring had issued in 2000.80 All this 

area went, then, to be under the responsibility of said School, in line with the 

provisions of the Supreme Tribunal of Justice Organic Law by then in place. 

This new regulation continues insisting on the evaluation of judges, as mechanism 

conducive to the immediate termination of the (judge) negatively evaluated, 

contrary to the principle of judge stability. Instead, it must be recognized that in it, 

a very interesting procedure of entry to the judicial career is established, which in 

some way reminds of some successful European experiences, like the French or the 

Spanish. In the French case, the access occurs by means of the judiciary education 

school: the contest is for the access to the school (not a judge position) and to apply 

to it, at least a year of preparation in specialized institutes is required; when 

selected to the contest, it has already accessed to the  judicial career on the 

condition of Justice auditor (that is, a kind of intern), being paid a remuneration 

and following the initial formation course, being able to choose among the existent 

vacancies in decreasing order of the notes obtained by each student. The entry 

contest to the School is very demanding (only approve about 10% of each year’s 

candidates),81 and the formation course is very thorough, with a high ingredient of 

practical internships supervised and evaluated. All that, guarantee an excellent 

level of formation before accessing the first position at the judiciary. One of the 

advantages of a system like the one described is that the efforts of the formation 

school are focused on students that already are judges in formation, instead of 

                                                        
80 To this respect, Laura LOUZA S (Op. Cit. p. 45) warns that the new regulations do not expressly 

derogate those of 2000; that was due, surely, to neglect, since the similarity of the regulated issues 

in one or the other instrument lead to conclude that there was a tacit derogation of the first. 
81 Some data on the results of the contest, as well as recommendations both theoretical and practical 

to be able to approve on http://www.village-justice.com/articles/Devenez-Magistrat-oser-

concours,19435.html 

http://www.village-justice.com/articles/Devenez-Magistrat-oser-concours%2C19435.html
http://www.village-justice.com/articles/Devenez-Magistrat-oser-concours%2C19435.html
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offering open courses to people that will finally end up not entering the judicial 

career, as would happen among us. 

Thus well, these Regulations contemplate an entry process somewhat similar to the 

one described: the first step is given when entering the initial formation course that 

gives the Judiciary National School, whose approval is a requisite to continue in 

the process, which could secure that the aspirant who ends up being selected has 

the right formation to begin the judicial career. Notwithstanding, there are some 

notorious differences with the French system, like the contest there is to access the 

judicial school, while here the contest is celebrated after having entered the school; 

this would mean that some or many of the (students) approved in the course end 

up not being admitted to the career. But, in any case, it must be considered an 

advance the fact that on the selection process the formation instance actively 

participates.82 

Next to this positive aspect of the Regulations, there is one truly negative: it was 

stated in them–in a (again) transitional manner- a Special Formation program for 

the Regularization of the Entitlement, aimed at regularizing the situation of the 

transitional judges. It was a two week course, and with that mechanism, stability 

was given to a certain number of provisory judges, which was deemed by some as 

a step forward in the precarious situation of the judiciary, even though it was an 

unconstitutional process, for not having done the opposition contest demanded by 

the Constitution.83 

It must be added to that the fact that it was again a regulatory instrument of sub-

legal level, issued by an authority lacking regulatory powers,84  and of transitional 

nature, not only by the “special program” to which it made reference, but because 

                                                        
82 Apparently, the process designed in this regulations of 2005 was inspired by several foreign 

models of judicial schools, but especially the French, as per stated in resolution N° 0012 of august 

18, 2014, in which the project for the Judiciary National School is presented.  
83 Laura LOUZA S.: La revolución (..), Op. Cit., p, 45 
84 The Agreement says it is based on article 17 of the STJOL; however, this only talks about the 

Tribunals Inspector’s Office and the Judiciary national School, as organs supervised by the Plenary 

Chamber of the STJ, but does not give to it regulatory power.  
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some of its provisions are subject to resolutive condition: “while the respective law 

is issued”, admitting that all that matter would have to be regulated in a legal level 

text. As said before, these new regulations on contests regulate many of the issues 

subject to the Judicial Branch Organic Law and the Judicial Career Law, which 

shall then be deemed derogated at least partially. Of course, all that gives cause to 

unnecessary confusion and lack of certainty regarding the legal order actually in 

place. 

As said before, The Supreme Tribunal of Justice Organic Law of 2010 did not 

produce a significant change with regards to the regime of government and 

administration of the Judicial Branch, limiting itself to a definition very slim of the 

Executive Direction of the Judiciary and ancillary bodies of the Plenary Chamber, 

among which there is the Judiciary National School, with the same functions of 

professionalizing the judiciary and forming the “new Venezuelan judge”. 

Something that the doctrine hasn’t stopped underscoring on the issue is a 

provision deemed as limiting of the autonomy and independence of the STJ: that 

which states that to the Plenary Chamber has the determination of the policies, 

organization and functioning of this School, but the planning must be performed 

in coordination with the Commission on Formation and Investigation of the 

Judicial System National Commission, thus subjecting the exercise of this function 

to a body integrated by officers of other Public Branches.85 

Now well, currently other rules exist for the opposition contests. In this upsetting 

context and via Official Gazette N° 40.972 of August 23, 2016 the Regulations on 

Evaluation and Opposition Contest for the Entry and Promotion to the Judicial 

Function (the Regulations) were published. 86  It is true that the celebration of 

opposition contests did not depend on having rules issued on the subject since, as 

already said, in 2005 (Official Gazette N° 38.282 of 09-28-2005) other regulations 

                                                        
85 Allan R. BREWER-CARÍAS: “Introducción general (…)”, Op. Cit., p. 31. 

86  To consult the full reporto on the Regulations, visit: 

http://www.accesoalajusticia.org/wp/biblioteca/casos-emblematicos/consideraciones-sobre-las-

normas-de- evaluacion-y-concurso-de-oposicion-para-el-ingreso-y-ascenso-a-la-funcion-

judicial/ 

  

http://www.accesoalajusticia.org/wp/biblioteca/casos-emblematicos/consideraciones-sobre-las-normas-de-evaluacion-y-concurso-de-oposicion-para-el-ingreso-y-ascenso-a-la-funcion-judicial/
http://www.accesoalajusticia.org/wp/biblioteca/casos-emblematicos/consideraciones-sobre-las-normas-de-evaluacion-y-concurso-de-oposicion-para-el-ingreso-y-ascenso-a-la-funcion-judicial/
http://www.accesoalajusticia.org/wp/biblioteca/casos-emblematicos/consideraciones-sobre-las-normas-de-evaluacion-y-concurso-de-oposicion-para-el-ingreso-y-ascenso-a-la-funcion-judicial/
http://www.accesoalajusticia.org/wp/biblioteca/casos-emblematicos/consideraciones-sobre-las-normas-de-evaluacion-y-concurso-de-oposicion-para-el-ingreso-y-ascenso-a-la-funcion-judicial/
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had been issued which were never executed, so that now the mere publication of 

these provisions does not imply a real fulfillment of the constitutional mandate. 

These rules keep the power of the Judicial Commission of appointing and 

dismissing provisory judges at its discretion as it has done up-to-now, without 

establishing minimum requirements or prior proceedings to do so. Thus, article 2 

of the Regulations indicate that the Plenary Chamber, “by body of its Judicial 

Commission” will exercise the rectory on the provisions of the same and besides 

will plan, supervise and execute the activities related to the opposition contests. 

Surprisingly, these powers are expanded in article 3 to something that is foreign to 

the object of the Regulations, since it is stated that the Judicial Commission has also 

the power to issue “guidelines, managements and regulatory instruments” that 

regulate what is related to the entry, permissions, licenses, promotions, transfers, 

replacements,, suspension and dismissal of the judicial public officers, that is, 

officers different from judges whose appointment is the object of the Rules. This 

shows that the eagerness to give powers to the Judicial Commission regardless that 

those are or not related to the rules that are issued. 

After this inconsistency you find article 4 that indicates that entry to the career will 

be made via the public opposition contests done as per those Rules and other 

provisions that the Judicial Commission issue to that effect. 

Following, article 5 ratifies the stability that judges should enjoy, and indicates that 

(judges) could only be suspended or dismissed via the procedure established in the 

pertinent Code of Ethics. To that effect we should remember that the 

Constitutional Chamber, on an interpretation foreign to the Constitution, found 

said Code not applicable to Justices (of the STJ), so that we find a Code of Ethics for 

the judges but not for the Justices despite the Constitution makes no such 

distinction.87  

                                                        
87 For more information, see: http://www.accesoalajusticia.org/wp/infojusticia/noticias/magistrados-

sin- codigo-y-sin-etica/ 

http://www.accesoalajusticia.org/wp/infojusticia/noticias/magistrados-sin-codigo-y-sin-etica/
http://www.accesoalajusticia.org/wp/infojusticia/noticias/magistrados-sin-codigo-y-sin-etica/
http://www.accesoalajusticia.org/wp/infojusticia/noticias/magistrados-sin-codigo-y-sin-etica/
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On the proceeding for the selection of new judges, the rules state a complex 

process whose phases are the following: 

3.  Public summoning. 

4.  Filing of registration request and requirements demanded. 

5.  Appointment of the evaluation jury. 

6.  Evaluation of eligible ones, that is, a preselection among the registered. 

7.  Notification of the selected ones and provision of the themes. 

8.  Test of knowledge and aptitudes. 

9.  Psychological test, psycho-technic and medical in general. 

10. Jury evaluation. 

11. Publication of the listing of the selected ones to make the trial period. 

12. Popular participation and impugnation. 

13. Trial period and taking the formation program. 

14. Notification of the appointment of entitled judges 

About these phases it should be said that the Regulations do not stipulate terms for 

any of them, so it is up to the discretion of the Commission the determination of 

them (Art. 11). Also it is worrisome that with regards to the evaluation, the only 

scale to which reference is made (Art. 23) must be applied “in order to generate the 

list of selected ones to participate in the pertinent contest”, and not to evaluate 

those that finally are applicable to it. So being, there is a margin of discretion on 

the weight of the tests that is not compatible with the idea of a public contest 

where what must prevail is precisely, the general knowledge of the evaluation 

rules to be applied. 

In that sense it is only said that the Judicial Commission will issue the “rules that 

regulate all regarding the application and weighing of the knowledge and aptitude 

test” but no that said provisions will be of public knowledge. 

Additionally, it must be highlighted that the trial period and the course on the 

Education Program are incorporated as phases of the contest. Besides, the program 

“on the trial term is  mandatory for male and female judges, (and) in case they 
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don’t approved it, the trial term will be considered as not passed”. In that sense, 

those rules are contradictory since they don’t give an answer to the possibility that 

the Education Program do not happen in the 6 month-period. 

Given the foregoing, and given our reality (16 years with provisory judges) it is not 

hard to imagine that once the contests are done, the judges who win them spend 

more than 6 months without receiving the Education Program. An unnecessary 

limbo is then created, since easily those training programs could be given to all 

who wants to opt in the future to the position of judge, without making them 

dependent upon something so important as it is the entitlement of the verification 

of a training whose execution is not in the hands of those who apply. 

On the other side, the regulations also state rules on the contest for the promotion 

of judges, and establish as a limit that a judge should wait at least three years in the 

position that currently has to opt for a promotion contest (art. 34). Within the 

evaluation, an appraisal of the judge performance is included, given again margin 

to discretion, concept foreign to the idea of public contests. 

Finally, is deemed positive that the regulations include an annual evaluation of the 

judges’ performance, but it says nothing regarding the publicity of the information 

gathered. We say this in the best of the senses, that is, it’d be positive that citizens 

knew who are the judges who better perform in their activities and why is so. 

 As could have been seen, the regulations issued by the STJ breach constitutional 

principles like the citizens’ participation, and fundamental rights like equality 

before the law, besides consecrating serious cases of discrimination and bias that 

prevent the end of the public contests, that is, that the appointment of independent 

and impartial judges can be achieved. The contests so designed don’t have the 

minimum guarantees of objectivity and impartiality that should rule in a 

proceeding of this nature. 

b. Regarding judges’ discipline. 
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The other key issue of the judicial statute considered by the 1999 Constitution is 

that of the judicial discipline. All officers’ career should have an adequate 

disciplinary regime. The career gives stability to anyone who access to it, but that 

stability cannot become a waiver to behave inadequately. The disciplinary regime 

must define the undesirable conducts and contemplate the sanctions that could be 

imposed on whomever display some of them, sanctions that could go up to the 

exclusion of the officer and, consequently, its dismissal from the career. But all that 

should be accompanied by guarantees that prevent the holder of disciplinary 

power to abuse of it, which –in the specific case of the judicial career- could turn 

into a threat against the autonomy and independence of the judge. The design of 

the judicial discipline requires of a very good criteria and of the real intention to 

comply with the constitutional provisions. Let’s see how this aspect of the judicial 

statute has developed since the entry into force of the Constitution. 

1. Judicial discipline and judge stability: Exclusion of the dismissal and 

judicialization of the termination 

In order to achieve an effective autonomy of the judge, it is not only indispensable 

that the entry into the judicial career be made via the objective and transparent 

mechanism of the public contest; it is also essential that the judge has an absolute 

stability guaranteed all along its career, in a way that he/she should not worry, 

when serving justice, of possible retaliation given the sense or the orientation of the 

decisions he/she adopt. If with the contest to entry, the system of justice could get 

rid of the grateful judge, with the stability the elimination of the fearful judge 

could be eliminated, both figures being the antithesis of the autonomous, impartial 

and independent judge. 

Thus well, if in the 1961 Constitution the principle of judge stability was already 

established, on the 1999 this principle is reinforced. By consecrating the career as 

the system belonging to the judicial statute in Venezuela, it consecrates likewise 

the judges’ stability in a forceful manner, since the career is structured necessarily 

around the idea of stability: who enters in the career does it to stay and be 

promoted from within, until finishing it voluntarily, whether by quitting or via 
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retirement. That brings with it the exclusion of the dismissal as possible way of 

retirement of judges –understanding by dismissal the termination of the job that 

does not imply any reproach to the behavior of the affected one, but that is decided 

by an authority at its discretion, by reasons of opportunity or behavior of the 

service-, leaving then as only possible way of non-voluntary dismissal, the 

termination, that is, the termination of the job as a sanction imposed to the affected 

one by reason of a reprehensible behavior, which implies then a prior proceeding 

in which the right to a defense and due process is guaranteed to this (the judge). 

The termination is excluded as a way of retirement of judges in Venezuela. Truth is 

that in the article 265 of the constitutional text the possible termination of the 

justices of the Supreme Tribunal of Justice by the National Assembly is touched 

upon, via a qualified majority of two-thirds of its members. But in reality it is not 

what it is technically known as dismissal, as per the distinction that was just made. 

It is, on the contrary, a real and proper termination, since it’s  undoubtedly a 

sanction to the behavior of the (person) implied; in fact, that only proceeds in case 

the affected one has incurred in serious fault, already qualified as such by the 

Citizens’ Power, and after a prior proceeding in which that he/she has had the 

possibility to defend himself/herself after the imputation made to him/her. 

The only form of non-voluntary dismissal of judges is, thus, the termination as 

disciplinary sanction. On this point, the 1999 Constituent (assembly) introduced a 

radical renovation, by making judicial judges’ disciplinary regime. Up to that 

moment, judges’ discipline belonged to an administrative body: The Judiciary 

Council.88 Otherwise, the administrative character of the disciplinary function was 

generally accepted by the doctrine and the Venezuelan jurisprudence, except for 

some isolated cases on which the jurisdictional nature of it was sustained.89 Thus 

                                                        
88 Before it was the Supreme Judiciary Council, under the Constitution of 47, and the Judicial 

Council, with the 1953 Constitution. See some historical precedent of the judicial discipline in 

Venezuela, on Carlos Luis CARRILLO ARTILES: Derecho (…), Op. Cit., pp.27-31  
89 In the famous “Ruiz Becerra case”, the Political-Administrative Chamber of the Supreme Court of 

Justice declared, by majority, that the disciplinary acts of the Judiciary Council weren’t 

administrative acts but decisions of jurisdictional character; see extracts of the sentence of 03-26-

1985m as well as the excellent dissenting opinions of justices and professors Luis Henrique FARÍAS 
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well, in article 267 of the current Constitution the existence of a “judicial 

disciplinary jurisdiction (…) of the disciplinary tribunals the law determines” is 

consecrated. 

The reason this radical transformation could be on the critiques that had been 

made to the politicized action of the Judiciary Council, deemed as a threat to the 

desired independence and autonomy of the judges. Giving such delicate function 

to the tribunals, and, therefore, making it judicial, the aspiration was to eliminate 

the possible political influences in its effective exercise. Otherwise, the same 

constitutional disposition also states the characteristics that the disciplinary 

proceeding should have: oral, public, and brief as per due process, in an additional 

attempt to shield judges with guarantees versus a disciplinary power eventually 

deviant that would become a clear risk against its independence and autonomy. 

Thus well, the effective putting in practice of the new constitutional design took 

almost twelve years to take place, with the entry into force of the new Code of 

Ethics of the Venezuelan Judge, via a process whose principal lines will be 

explained as follows, to finish analyzing the situation that arose out of the entry 

into force of said Code. 

2. The judicial discipline on the pre-constitutional “transitional term” 

It was indicated before that on the process of drafting of the 1999 Constitution, 

being still in force the 1961’s, a period started on which the so-called 

“constitutional transitional term” was in place, having its base on multiple decrees 

issued by the Constituent National Assembly to which jurisprudentially 

constitutional rank was given. The start of this process was, precisely, on what 

relates to judges’ disciplinary regime. The general perception on the Venezuelan 

judiciary was that on it corruption, cronyism, improvisation, partisanship and 

other deviations were rampant, that were of the explanation of the deficient and 

                                                                                                                                                                         
MATA and Josefina CALCAÑO DE TEMELTAS, who sustained the administrative character of 

those acts, in Caterina BALASSO TEJERA: Jurisprudencia sobre los Actos Administrativos (1980-1993), 

Editorial Jurídica Venezolana, caracas, 1998, pp. 67-100  
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dissatisfactory level of performance of the justice administration, measured by 

investigation studies and denounced by international organizations. As per them, 

the polls demonstrated, among others discouraging indicators that “only 1% 

(Venezuelans) believed there were honest judges”.90 

That explains that the first step given towards the “transformation of the State and 

the re-foundation of the Republic” given by the Constituent National Assembly 

had as its objective the “making decent” the Judicial Branch, seek via the Decree of 

organization of the Judicial Branch of August of 1999, by which the Judicial 

Emergency Commission was created. Although, this was formally put in charge of 

celebrating opposition contests for new entries into the judiciary, as well as 

evaluating acting judges at the time since the stability had already been eliminated, 

the true task it carried ahead was the “purging” of the judiciary. 

On that task, tens of judges were terminated due to presumed illicit enrichment; 

hundreds were suspended for having too many complaints, or few, but serious, 

regardless they had been duly proven; 91 tends of judicial officers, fired due to 

nepotism, poor performance.92 

3. Extension of the “transitional term” and the judicial discipline 

With the new Constitution, judges’ discipline went to be competence of the 

disciplinary powers that the law would determine, based upon the Code of Ethics 

of the Venezuelan Judge that would be issued by the National Assembly  (article 

267), for which it had one year as per the transitional provisions stated in the 

constitutional text. 

Notwithstanding, what happened was that the Constituent National Assembly 

issued the Decree on the Transition Regime of the Public Power at the same time 

                                                        
90 Quoted by Laura LOUZA S.: La revolución (…), Op. Cit., p. 19. 
91 Suspensions were based on another decree of the Constituent Assembly, on Urgent Injunctive 

Measures for protection of the Judicial System. 
92 Laura LOUZA S.: La revolución (…), Op. Cit., p. 22. 
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the Constitution entered into force, in which the Commission for the Functioning 

and Restructuring of the Judicial Branch. That came to replace that of the Judicial 

Emergency and continue with the functions formally given (to it) in the transitional 

regime regulations, of judges evaluation and of organization of public contests for 

the entry into the judiciary, besides the more ample functions to help the STJ with 

regards to the government and administration of the Judicial Branch, until the 

Executive Direction of the Judiciary was organized. To the exercise of the 

disciplinary functions (provisionally, until the judicial disciplinary jurisdiction was 

created), it was ascribed as auxiliary body of the Tribunals General Inspectors’ 

office. 

Several months later, the STJ issued the Regulation on Management, Government 

and Administration of the Judicial Branch (August 15, 200), with the purpose of 

organizing the Executive Direction of the Judiciary, putting an end to the 

transitoriness on the Judicial Branch government and administration matters. In 

turn, with regards to the judicial disciplinary regime, this Regulation extends the 

transitional regime, keeping the Commission on Functioning and Restructuring of 

the Judicial Branch functioning, now with exclusive competence on judges’ 

disciplinary matters, until the disciplinary tribunals stated in the Constitution are 

created. It also left the Tribunals General Inspectors’ Office functioning, which has 

a very important role on the disciplinary proceedings. 

As said, the Regulation also created within the STJ’s sein, the Judicial Commission, 

integrated by a justice “representing” each chamber. This body, to which the 

Regulation made share with the Plenary Chamber some competences on decision’s 

issuance, but primarily propositional before the former, went to play an actual 

very important role in the appointment and dismissal of judges, despite not having 

given the disciplinary power that continued to be transitorily a responsibility of 

the Commission of Functioning and Restructuring. The latter performed its 

functions, as per the Regulation, under the supervision of the Judicial Commission, 

configuring a situation of hierarchical subordination totally incompatible with the 

exercise of the jurisdictional function, character that now has the judicial discipline 

as per the new constitutional principles. 
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Certainly, that the function given to the disciplinary jurisdiction was being 

performed by an administrative body and not by a tribunal, could not be 

prevented from generating distortions and conflicts not only of theoretical-legal 

nature, but also practical. (What was the nature of the proceeding that this 

Commission carries ahead? what rule is applied alternatively: that of 

administrative proceeding or the procedural? And (what is) the legal nature of the 

final act? Could it be challenged and how?), but it could neither avoid the doctrine 

critics on its doubtful constitutionality and legality.93   Notwithstanding, as per the 

STJ, the Commission of Functioning and Restructuring could perform these 

jurisdictional functions for it is a “body equivalent to the disciplinary tribunals”, 

function that could continue fulfilling “until the transition process is finished”.94 

To perform these competences, the Commission of Restructuring issued its own 

regulation, without having been given the regulatory competence to do so yet; 

paradoxically, on the Regulations’ rationale the Transitional Provision Fourth is 

quoted, where it is the National Assembly –as it is right- the authority to which it is 

exhorted to issue the pertinent legislation for the Judicial System. While the 

Commission of Functioning and Restructuring of the Judicial Branch is mentioned, 

it is to transitorily give to it the task of making operative the Public Defense and 

not to issue regulations on judicial disciplinary matters. 

This Regulation that, as per its article 1, had as its objective to establish the 

organization of the Commission itself, goes beyond its limits to create the 

disciplinary proceeding for the judges in spite of being a legal reserve matter. 

Besides being a mixture between the administrative proceeding and the judicial 

proceeding, in it important powers are given to the Tribunals’ General Inspector, 

who doubles as instructor and accuser and can issue injunctive measures of job 

suspension to the judge under investigation, even without pay (with which it 

stopped being an injunctive measure to become a real sanction). Additional to that, 

                                                        
93 See very critical comments by de Carlos Luis CARRILLO ARTILES: Derecho (…), Op. Cit., pp.27-

31. 
94 Decisions of the Constitutional Chamber dated March 28, 200 and February 23, 2007, quoted by 

Carlos Luis CARRILLO: Derecho (…), Op. Cit., p.29.  



 

68 
 

it states the sanctions that the Commission could impose. The Regulation does not 

goes as far as defining the reasons for sanctions –which could be deemed a 

concession to the respect of the principle of legal reserve of the legal reserve in 

sanctioning matters- but that on that remits to the Judicial Branch Organic Law 

and the Judicial Career Law. 

That situation in judicial disciplinary matters –with a transitional legal regime, 

sub-legal, exercised by an administrative body when it should have been by 

tribunals- lasted for a long time, much more than with regards to the regime on the 

government and administration of the Judicial Branch. In fact, with regards to the 

latter subject, we already know that the transitoriness ended with the entry into 

force of the Supreme Tribunal of Justice Organic Law of 2004. Instead, on judicial 

disciplinary matters, a transitional provision of this law kept the Commission for 

the Functioning and Restructuring of the Judicial System in charge of the 

disciplinary functions, until the legislation was issued and the disciplinary 

tribunals were created, which did not occur but until several years later.     

4. The approval of the Code of Ethics of the Venezuelan judge and the creation of the 

disciplinary tribunals  

In fact, it wasn’t until August 9 of 2009 when the legal level instrument wasn’t 

published, adopted by the National Assembly, that should have put an end to the 

transitional regime on judicial disciplinary matters, that had already been ruling 

(the subject matter) for ten years: The Code of Ethics of the Venezuelan Judge, 

stated in article 267, second paragraph of the Constitution.95  

                                                        
95 The name given in the Constitution and accepted by the national Assembly is that of Code of ethics 

of the Venezuelan male of female Judge. The intention of using –as per a recent trend- the so-called genre 

language or no-sexist language is obvious, using the “doubles” that unnecessarily decouple a 

substantive, with a non-marked genre, in its masculine and feminine genres, when in reality it deals 

with what in Castilian is denominated the generic masculine (that is, without genre denomination). 

By being a practice that has been qualified as ant-grammar, redundant and inelegant by different 

language Academies, we prefer not to fall for it and then call this law simply as Code of Ethics of the 

Venezuelan Judge, with the conviction that this would not led the reader to confusion whatsoever as 

to what is the legal text to which reference is made. See more on the subject, including critical 
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As to the substantive of the disciplinary regime, this Code states the judges’ duties, 

infractions in which they could incur and the sanctions that those infractions carry, 

thus replacing the sanction causes stated in the Judicial Branch Organic Law and 

the Administrative Career (Law); besides, the Code derogates these laws expressly, 

although only partially, in the specific articles where those causes were stated, 

without mentioning the rest of each of those laws, which allows keeping the 

uncertainty with regards to which of those regulations are still valid. It also 

derogates the Judiciary Council Organic Law, which in reality was almost out of 

date, as well as the Regulation of the Commission of Functioning and 

Restructuring of the Judicial System, which should have disappeared with the 

approval of the Code of Ethics. 

However, it wasn’t like that. The Code itself established a new transitoriness: while 

the jurisdictional tribunals stated in it weren’t established, the already term-

exceeded Commission would continue functioning. And that did not happen but 

almost two years later, after a partial reform of the Code, on August 23, 2010, that 

is, a year after its original publishing. But the effective designation of the 

disciplinary judges occurred on June 9, 2011 and the installation of the tribunals, 

the following June 28. In total, almost twelve years since the approval of the 

Constitution in December of 1999, since in August of that year, the “transitoriness” 

on judicial discipline matters had begun. 

For the almost twelve years, it was disregarded the constitutional mandate of 

judicializing the disciplinary power over judges and putting it in the hands of real 

tribunals that developed true jurisdictional procedures. Regardless of the critiques 

that from the theoretical point of view could be made to this formula by reason of 

the administrative nature with which the doctrine qualifies the disciplinary power. 

The truth is that the Constitution was clear on this, choosing that formula with the 

aspiration to depoliticize and make more transparent the exercise of that power 

over the judges, in order to reinforce their independence and autonomy. 

                                                                                                                                                                         
comments to the Venezuelan Constitution of 1999 due to the abuse in the non-sexist language on 

Fabio j.  GUZMAN ARIZA. El Lenguaje De La Constitución dominicana. Academia Dominicana de la 

Lengua, 2012, pp. 84-87     



 

70 
 

With the excessive extension of the transitoriness, a situation in which several 

deviations from the constitutional model occurred was kept, such as the disregard 

of the right to a natural judge, since the Commission for the Functioning and 

Restructuring was not even a judge. In case it was deemed “the equivalent to a 

tribunal”, as inexplicably states the Constitutional Chamber in a decision quoted 

above, did not fulfill the principle of autonomy and independence belonging to a 

judge, since it depended hierarchically – insofar as administrative subordinate 

body-of the STJ. 

It could not comply with the principle of the judicial due process, since the 

procedure that was applicable was a hybrid with many traits of the administrative 

proceeding. Neither did comply with the revision principle of the condemning 

decisions, for it was an administrative body without a superior to review its 

decisions on appeal. Against the guarantee of transparency and legitimacy of 

origin of the members of the judging body, consecrated on the Constitution with 

the provision of the appointment via election of the Electoral Judicial Colleges; 

instead, the members of the Functioning and Restructuring Commission were 

designated in a discretionary and not transparent whatsoever manner. 

As to the adjective (procedure), the Code of Ethics of the Venezuelan Judge states 

the disciplinary proceeding in terms of a real jurisdictional proceeding via an inter 

pares controversy, and with the characteristics ordered in the Constitution: public, 

oral and brief.96 It is, in fact, about two different proceedings: one simpler, for the 

infractions that deserve written reprimand; and another, more complex, to those 

that could lead to the temporary suspension or termination. These proceedings 

should now be applied to real tribunals: The Judicial Disciplinary Tribunal, that 

hears in first instance, and the Judicial Disciplinary Court, as appeal (court). Both 

have jurisdiction over all the national territory and are collegiate tribunals, 

integrated by three members each, have a five year term and are excluded from the 

judicial career. 

                                                        
96 For an analysis of the disciplinary proceeding stated in the Code, see Carlos Luis CARRILLO 

ARTILES: DERECHO (…), pp. 67-68  
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Once highlighted the aspects that could be qualified as positive of this Code, it is 

now the turn to some issues that could entail a threat to the autonomy and 

independence of the judges, differentiating at the same time those of adjective 

character of those of substantive cut. 

As to the firsts, we must begin by highlighting that the Code states a proceeding 

apparently transparent, and complex for the election of the disciplinary judges 

and, at least in its 2009 version, established some very demanding requirements to 

the aspirants, in order to secure they had an adequate experience, as well as a 

preparation and vision close to the activity they would make. Thus well, in the 

2010 amendment such requirements were made more flexible, allowing even 

aspirants that were simple lawyers who have performed as officers of any area of 

the Administration for five years, without the need to having had connection with 

the judicial activity. This is susceptible, obviously, to take credibility and auctoritas 

to whomever be elected as disciplinary judges without the preparation and 

experience necessary for such delicate mission. 

As to the election proceeding, as per stated in the Constitution, the Code regulates 

the constitution of Judicial Electoral Colleges in each state and in the Capital 

District, to elect the disciplinary judges with the help of the Judicial postulations 

Committee, the same that participates in the election of the STJ magistrates. With 

regards to the latter, the same observations that were already made when touching 

upon this subject must be made: its integration, as per the Supreme Tribunal of 

Justice Organic Law, does not respect the constitutional provision that it should be 

of members of the civil society, with which the constitutional aspiration of 

depoliticizing the election could not be fulfilled.                                                     

The situation worsens when seeing the way in which the Judicial Electoral 

Colleges will be integrated: four representatives of the Justice System sectors (one 

of the judicial Branch, another from the Public Ministry, another from the Public 

Defense and another from the lawyers’ guild) and ten delegates of the Communal 

Councils, elected in citizens’ assembly. On the delegates, that represent a clear 

majority, there’s the need to observe, on one hand, that are elected “on an 
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assembly”, which means via a suffrage that is neither secret nor free –that is, easily 

controllable by whomever exercises power -, against what the Constitution states 

on electoral matter; on the other hand, that the Communal Councils, as instances of 

the Popular Power, more than a representation of the people could be considered 

acting instruments of the National Executive Branch, insofar they are created, 

promote and financed by this, as has been explained by the academic doctrine and 

denounced by non-government organizations.97 

It becomes evident that, with the conformation previously described the Judicial 

Postulations Committee and of the Judicial Electoral Colleges, there is not enough 

guarantee that judges’ election is free of political influences, as the constituent 

(power) aspired, which does not precisely contribute to a greater autonomy and 

independence of the justice administration. In any case, the first election of the 

disciplinary judges happened in a way even less auspicious with regards to the 

expected transparency and impartiality: based on a transitional provision of the 

Code of Ethics –by which, as long as the Judicial Electoral Colleges, the National 

Assembly will appoint the disciplinary judges-, the appointment was made 

directly by the Assembly on June 9, 2011, almost a year after the publication of the 

latter, without being known well why the Electoral Colleges had not been 

constituted in all that time. The transitoriness on this matter was unjustifiably 

extended once more -very rightly qualified as “unending”- 98  now with some 

judges appointed in a manner foreign to the constitutional rules. 

As to the substantive aspects that could become threats to judges autonomy, this 

law –very much in line with other approved since 2009, keen on insisting on the 

institutions stated in the constitutional reform rejected in the 2007 referendum- 

                                                        
97 See several studies on the legal texts about the so-called Popular Power on Allan R. BREWER-

CARÍAS, Claudia NIKKEN et al: Las Leyes Orgánicas sobre el Poder popular y el Estado comunal. 

Editorial Jurídica Venezolana, Colección Textos Legislativos, N° 50, Caracas, 2011 
98 Allan R. BREWER-CARÍAS: Sobre la irregular jurisdicción disciplinaria judicial en Venezuela: La 

Ley del Código de Ética del Juez Venezolano de 2010 y la interminable transitoriedad del régimen 

disciplinario judicial, searchable on  http://www.allanbrewercarias.com/Content/449725d9-f1cb-474b-

8ab2-41efb849fea2/Content/I,%201,%201042-

%20Sobre%20la%20irregular%20Jurisdicci%C3%B3n%20Disciplinaria%20Judicial.%20III%20Congresi

%20Int.%20 Dcho%20Disciplinario,%20oct%20).pdf 

http://www.allanbrewercarias.com/Content/449725d9-f1cb-474b-8ab2-41efb849fea2/Content/I%2C%201%2C%201042-
http://www.allanbrewercarias.com/Content/449725d9-f1cb-474b-8ab2-41efb849fea2/Content/I%2C%201%2C%201042-
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introduces some concepts, demanding to the judge, among other objectives, to 

secure “people’s supreme happiness”, since he is “agent of and for the social 

transformation”. It is clear that this type of principles hardly harmonize with 

judges’ fundamental job, which is of serving justice in the specific cases submitted 

to his knowledge, subsuming them on the rules of legal order in place in an 

impartial manner and not taking the role of an actor with its own objectives, 

different to those of the parties in conflict. General statements like these could lead 

to subjectivities and the unduly use of ideological standards on judges’ 

disciplinary control. 

If true that the Code states that said control should not reach to that of the 

decisions’ content as to the interpretation and application of the law and legal 

order –only reviewable by the jurisdictional bodies of appeal, via procedural 

actions-, also add that the judicial disciplinary tribunals “could examine its 

suitability and excellence (of judges), with that not becoming an undue 

intervention in the jurisdictional activity” (article 4 of the Code). 

Also imply a risk to the independence and autonomy of criteria of judges, some of 

the causes of sanctions to whose determination the disciplinary tribunal shall 

review the substance of the decision adopted, as it’s the case of the “inexcusable 

error and ignorance of the Constitution, the law and the legal order” (article 33-20 

of the Code). This could lead the disciplinary tribunal to feel authorized to judge 

the rationale and interpretation the investigated judge used at the moment of 

serving justice, with which, its criteria independence would be violated. This type 

of sanction causes leads to abuses, as shows the case of the justices of the First 

Court of the Contentious-Administrative, which in 2003 were publicly harassed for 

having issued a decision that visibly upset the regime and were later disciplinary 

sanctioned for having incurred on “inexcusable error” in a previous decision, in a 

clear act of use of the disciplinary competence with deviant objectives of retaliation 

and persecution to the judge that acted with its own criteria.99 

                                                        
99 The upsetting decision found contrary to the national regulations the Cuban doctors program, 

who were unduly exercising its profession in Venezuela; see Laura LOUZA.: La revolución (…), Op. 
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Something similar could be said of some sanction causes drafted in ambiguous or 

vague terms that could also be used to sanction judges for other reasons, covering 

them up with said infractions of diffuse contours. That is the case, for example, of 

infractions consisting of behaviors “that call into question the majesty of the justice 

system” (article 32.4) o “participate in social activities and recreational that 

produce a serious and reasonable doubt on the capacity of deciding impartially” 

(article 32.14); “lack of probity” or also “improper or inadequate conduct” (article 33.12 

and 13). 

In conclusion, while the Code of Ethics of the Venezuelan Judge put an end to the 

undue and prolonged transitoriness on judicial discipline matters, however, it was 

used to the appointment of the disciplinary judges in a manner foreign to the 

constitutional text and which do not generate much trust with regards to its 

impartiality and suitability for the exercise of such delicate task. And that, 

excluding the fact that the Code itself has some sanction causes that could be used 

to the subjective appreciation, in detriment to the stability with which the judge 

could autonomously exercise its function of serving justice. 

5. Instability and intimidation: A state policy? 

 

So far we have talked about the disciplinary regime at the theoretical-regulatory 

level, but one could ask as to what is the place that this regime occupies in the 

reality of the Judicial Branch’s operation. The doubt arises because the disciplinary 

regime, especially in its most drastic manifestation, works as a mechanism for the 

dismissal of the officer –in this case, of the judge- as long as this enjoys of stability. 

It is already known that the stability implies that the officer cannot be terminated 

against its will, unless he/she incurs on a disciplinary fault that carries the 

termination as a sanction, which could only be imposed on him/her after opening a 

proceeding in which he/she enjoys the right to a defense and to due process. That 

is, the discipline is just the counterpart to the stability so that it does not turn into a 

                                                                                                                                                                         
Cit., p29. The decision in which an “inexcusable error” was incurred was an injunctive measure 

with whose basis one could or not agree, but which in no manner whatsoever could objectively be 

qualified as judicial error, except if one has ill will towards the judges who issued it.  
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protection to the bad judge. So that the stability should be the rule of principle and 

the discipline –or the termination as its graver manifestation- should be the 

exception, a necessary exception, but surrounded of guarantees to the officer that 

enjoys stability in order that whoever imposes it does not abuse it. 

 

Now well, in the Venezuelan case –even though that stability is one of the intrinsic 

elements of the judicial statute, as the main guarantee to each and all of the judges 

of their autonomy and independence-, the true fact is that it is not a situation as 

extended and generalized as it should, being the normal condition of the judicial 

statute. Actually, the stability is acquired only by the entitled judge, and the 

entitlement is acquired by the aspirant that meets the requirements to be a judge, 

presents the opposition contest and wins it. However, as indicated before, the 

opposition contests have had neither the frequency nor the consistency that would 

have been expected to be actually the entry door to the judicial career. 

 

In some moments, the competent authorities tried to push contest programs. But 

also said contexts were suspended in several occasions, as mentioned earlier. 

Given the lack of contests, the appointment of judges have been provisional; as 

seen before, the STJ’s webpage shows that the majority of the appointments since 

2003 correspond to temporary judges. That situation is, of course, responsibility of 

the highest authority of government and administration of the Judicial Branch and, 

what’s more serious, the STJ itself since 2004 jurisprudentially imposed the criteria 

that the lack of contest equates lack of stability to the judge.100                 

Based on that criterion, it carried massive termination of judges. Thus occurred in 

2005, when more than two-hundred judges, more than 10% of the total were fired, 

and in 2006 the Executive Director of the Judiciary informed having fired four-

hundred judges. 101   It’s possible that in reality they were not true and actual 

terminations, decided after having done the pertinent disciplinary proceedings 

before the Commission of Functioning and Restructuring of the Judicial Branch, 

                                                        
100 Ibídem, p. 43. 
101 Ibídem. 
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but of something even more serious; most likely it was the application of a 

perverse mechanism created by the STJ to keep the judges under the instability: the 

act that “leaves without effects the appointment” of the judge. 

Actually, on the section “Appointments” of the STJ’s web page to which me made 

reference given that the majority of the appointments are of temporary or 

provisory judges; but also the notifications that the appointment of the provisory 

judge whose name is indicated in the notification was “left without effect” by an 

act of the judicial Commission. That is, that body applies the mechanism which is 

not even mentioned in the law and only regulated in the STJ Internal Regulation, 

that does not have assigned power on the appointment and termination of judges 

matters and could not have it, since the law assigns that power –in reality only to 

appoint them, since the dismissal via free termination is excluded, by reason of the 

constitutionally consecrated stability, and the termination is given to the 

disciplinary tribunals – to the plenary Chamber of the STJ. 

Thus well, in spite of that, by judicially contesting those acts, the STJ established 

the criteria that the Judicial Commission has the power “to appoint the judges, in a 

provisory manner, as well as to leave without effect its appointment”; first the 

Political-administrative Chamber did it,102and, later, the Constitutional Chamber 

not only validated that criterion, but specified the nature of absolute discretion (of 

the entity) of that power to appoint and remove the provisory judges.103 

On this point, the jurisprudence has not worked in defense of the (judges) affected 

by an abusive policy, as it did the contentious-administrative jurisdiction under the 

Administrative Career Law’ term. Remember that, as per that, the career officer 

was the only one with stability and that this was acquired by entry via contest; 

however, in many organizations contests were not opened and the personnel was 

acquired under fix-term contracts, with which they were deprived of the right to 

stability. Because of that situation, the jurisprudence, understanding that the lack 

of stability was not imputable to the officer but to a situation created by the 

                                                        
102 Decision of April 30, 2008, quoted by Carlos Luis CARRILLO A: Derecho (…), Op. Cit., p. 83. 
103 Ibídem, p. 85, where the decision of the Constitutional Chamber of December of 2007 is quoted. 
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employer itself, imposed the protectionist criterion of the “undercover officer”, 

recognizing him a relative stability: he was not given the condition of career 

officer, because in fact, didn’t have it, but he was recognized the right to not being 

removed without cause and of having stability until a contest was not opened (to 

him), being this mechanism the one that would decide on its permanence on the 

service. 

This has not been the attitude of today’s jurisprudence that very much on the 

contrary has given support to the unconstitutional personnel policy of the 

authorities of government and administration of the Judicial Branch. This should 

not surprise, since both functions are jointly on the same power center. This 

situation has been underscored as one of the possible negative “by-products” of 

the formula of judicial self-government. Thus, Laura LOUZA SCOGNAMIGLIO, 

when talking about the formula of entrusting the STJ with the government and 

administration of the Judicial Branch, warns about the difficulties that could result 

that the latter “exercised the control over its own administrative acts”, since it has 

been turn into “judge and party”.104 

As a concrete example of what happens in the reality of the Venezuelan Judicial 

Branch, the press note appeared in a newspaper of national circulation in 

December of 2015 could be used,105  which shows that the situation described it is 

not a thing of the past. In it, it is informed that the Judicial Commission appointed 

fifty-three judges, adding that “the bulk of those appointed are temporary or 

accidental judges” in different areas of the Judiciary and that the Judicial 

Commission also “decided to terminate, under the figure of “leaving without effect 

the appointment” three judges in Caracas, Nueva Esparta and Anzoategui”; and 

excluded 31 lawyers form its list of alternate judges and only included 16”. The 

note finishes with the following comment: 

                                                        
104 Loc. Cit., pp. 28 y 29. 
105  Consulted on http://www.eluniversal.com/noticias/politica/tsj-designo-jueces-siete-inspectores-

tribunales- noviembre_83525. Note that, significantly, El Universal newspaper, is known by its 

editorial line rather favorable to the regime.   

http://www.eluniversal.com/noticias/politica/tsj-designo-jueces-siete-inspectores-tribunales-%20noviembre_83525
http://www.eluniversal.com/noticias/politica/tsj-designo-jueces-siete-inspectores-tribunales-%20noviembre_83525
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The Judicial Commission, instance led by the President of the STJ, justice 

Gladys Gutiérrez, is the one that appoints and removes the provisory, 

temporary and accidental judges, who are more than 60% of the more 

than 2000 judges there are in the country; and does so without prior 

proceeding in which the affected one could defend him/herself, reason 

why the Inter-American Court of Human Rights in three occasions on the 

last decade has found Venezuela guilty of violating their fundamental 

rights to these officers. 

So we found ourselves with a mechanism by which the judicial disciplinary regime 

losses a great deal of its meaning, since in practice judges’ stability has 

disappeared. The experience shows that an authority with disciplinary powers, 

when finding itself with a case of an officer to whom they can freely remove, tends 

to use this simple mechanism even if the officer has in fact committed some 

infraction, instead of the one that would actually be the appropriate one –the 

disciplinary proceeding and the termination- but which is certainly more complex 

and slow, besides more judicially controllable than the discretionary termination. 

The result is obvious: a great deal of judges with no stability and, therefore, fearful 

of losing the job, with a great detriment of their independence criteria. 

Unfortunately, this has not been the only mechanism to keep judges summited 

under terror. There have been others even more serious, like the judicial 

persecution, of which is unfortunately testimony that of the famous “Afiuni case”: 

once a judge issues in 2009 an injunctive measure more favorable to the person 

arrested for more than three years, apparently with proper foundation on the 

criminal procedural law, but that upsets the President of the Republic; the latter 

publicly declares against the judge, insults her and demand an exemplary 

punishment for her, order that is complied with exceeded expectations by the 

administration justice system and that causes human rights organizations’ voices 

denounce (the situation).106 

                                                        
106 Laura LOUZA S.: La revolución (...), Op. Cit., pp.76-78 
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As part of the persecution against judges, it must be noted also the case of the 

justices of the First Court of the Contentious-Administrative, to which reference 

was made above; although they were not detained, one of the officers at the service 

of the Court, was, and they were judicially harassed, fired and put to public shame 

by being qualified as inexcusably ignorant (not anything else could mean the 

“inexcusable judicial error” they were charged with as cause of their firing), 

besides having the see of the Court been raided in an outrageous way. Non-

Government Organizations quote other cases of judges fired, replaced and 

persecuted as consequence of having adopted decisions uncomfortable or 

upsetting to the regime.107 

The situation in which the Venezuelan judges are as to their statute is openly 

contrary to what the Constituent (assembly) expected. Many of the judges grateful 

for they have not gotten their job with their own effort and merits via public 

opposition contest, that the STJ does not do as it is its duty. And fearful judges for 

not having stability, and being subject to the risk their appointment is left without 

effect at the first sign of independence of criterion that upsets the power. Precisely, 

the situation that wanted to avoid with the provisions included in the Constitution, 

but systematically forgotten by the authorities responsible of applying them. 

III. GENERAL CONCLUSION AND PERSPECTIVES 

The balance is nothing positive at the end of the panoramic analysis on the 

development of the judicial apparatus in Venezuela since 1999 until today. The 

main objectives that the constituent power had laid out to achieve: an effective and 

worthy of credibility justice system have not been reached, and, in some aspects, 

the situation has but worsen. 

With regards to the intention to reach the de-politicization in the Judicial Branch, it 

is absolutely obvious that no improvement whatsoever has been reached. On the 

contrary, the inconvenients characteristic of a politicized justice, have worsen. In 

fact, while under the life of the 1961 Constitution it was about a statement referred 

                                                        
107 See, for example, what is referred to on http://infovenezuela.org/democracy/cap2_es_2.htm. 

http://infovenezuela.org/democracy/cap2_es_2.htm
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above all to the Supreme Court of Justice and basically limited to the specific 

decisions on which there was a clear political implication, in the current moment, 

the politicization of the STJ is not only evident and unmasked but from that 

jurisdictional and administrative dome spills towards the rest of the Judicial 

Branch, manifesting its pernicious effects on almost all areas of the judiciary. The 

perception on the impartiality of justice is mostly negative; therefore, people’s 

expectations of finding in it some protection to their own rights or interests, is low. 

While back then some areas of the Judicial Branch were seen as balanced and that 

there could be some level of trust on justice, today, the general sentiment is that 

justice in all its areas is at the service of the power or subject to its obedience.108 

There is at least the impression that a significant volume of eventual users of 

justice prefers not to go to it in search of protection to their rights or interests 

somehow affected. 

It’s common to hear that victims of crimes do not file for charges for considering 

that would be useless; and probably, they are right, given the high numbers of 

impunity that are mentioned even officially.109 The people affected by arbitrary acts 

or irregularities of the Public Administration do not go to the contentious-

administrative jurisdiction –which is supposed to exist to protect citizens from the 

illegal actions of the Administration for they are persuaded that it would be 

fruitless to do so, since tribunals do not issue almost no decision against power, as 

it is read in the press.110  The owners of homes prefer not to put them for rent given 

the risk of losing their properties, given that the judicial avenue to re-possess them 

                                                        
108 The statement that the justice system works “as a political instrument of the Psuv to persecute 

and condemn those who think differently”, as the former Governor of Zulia State, Pablo Pérez, 

little before the parliamentary elections of December 6, 2015, are not rare. See on 

http://informe21.com/politica/perez-sistema-judicial-funciona-como-instrumento-politico-del-

psuv 
109 See note El Universal newspaper, whose editorial line is favorable to the government, of 6-28-

2015, on http://www.eluniversal.com/noticias/politica/impunidad-llega-onu_67127. More recently, 

see http://www.laverdad.com/sucesos/86375-impunidad-en-venezuela-llega-al-95.html. 
110  See press note on http://www.el-nacional.com/politica/anos-TSJ-dictado-sentencia- 

gobierno_0_529147208.html 

http://informe21.com/politica/perez-sistema-judicial-funciona-como-instrumento-politico-del-psuv
http://informe21.com/politica/perez-sistema-judicial-funciona-como-instrumento-politico-del-psuv
http://www.eluniversal.com/noticias/politica/impunidad-llega-onu_67127
http://www.laverdad.com/sucesos/86375-impunidad-en-venezuela-llega-al-95.html
http://www.el-nacional.com/politica/anos-TSJ-dictado-sentencia-
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in case of an eventuality is almost closed or is ineffective.111 Although the vision of 

the labor jurisdiction is somewhat less negative, given some visible material 

improvements and case management, there is also reticence from employers at the 

moment of going to them for they perceive it as clearly biased towards the “legal 

weak””, who has high chances of winning the trial even if he has no legal right; 

probability that is inverted, obviously, in case the employer is a public entity in the 

hands of officialism. Not to mention filing for an amparo or filing any other action 

on defense of human rights against a state authority; frequently you can read 

about complaints made with the conviction they will be useless, but in the 

understanding that filing them is necessary to later go before international 

instances. 

Said in few words, people do not expect that the trials are decided “as per what is 

alleged and proved in the file” and adhered to the “rule of law” as the law 

demands, but that the decision will depend upon who are the parties and what is 

their position towards power. All contrary to professional justice, objective and 

impartial to which it was aspired in 1999. 

Now well, this situation does not come out of the provisions of the Constitution. 

On the contrary, as per it has been possible to highlight in the analysis that comes 

to be done, the main issues are associated to the breach of said provisions. Some 

deviations with regards to the principles and constitutional regulations have been 

consecrated in legal provisions that stray away from those; others are due to 

jurisprudential interpretations from the STJ, and also there are some that are due to 

legislative omissions, for not having approved laws that are necessary to put into 

work the constitutionally established justice system. 

So the reversion of the poor situation of the Judicial Branch passes by, in great deal, 

an important legislative activity. The exam that has been made in the previous 

                                                        
111  See note on http://www.quepasa.com.ve/regionales/alquiler-de-viviendas-ino-hay/; and more 

recently on http://noticiasvenezuela.org/2016/05/30/crisis-inmobiliaria-mercado-de-alquiler-de-

viviendas-continua- estancado/ 

http://www.quepasa.com.ve/regionales/alquiler-de-viviendas-ino-hay/
http://noticiasvenezuela.org/2016/05/30/crisis-inmobiliaria-mercado-de-alquiler-de-viviendas-continua-
http://noticiasvenezuela.org/2016/05/30/crisis-inmobiliaria-mercado-de-alquiler-de-viviendas-continua-
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pages shows the general lines that said legislative activity should have, 

summarized as follows. 

In first place, the work that looks most important is of getting the real and effective 

de-politicization of the STJ. The political control on this is the cornerstone that 

sustains the whole edifice of domination created by the regime around justice, in a 

way that achieving the objective of breaking that control would allow trying to 

correct all or at least the most important vices that affect it.  Progressing toward the 

de-politicization of the STJ would imply developing the mechanisms stated in the 

Constitution, eliminating from the law that currently rules it, the elements that 

have allowed the political bias that characterizes it today. In that eventual reform 

of the Supreme Tribunal of Justice Organic law had, therefore, to regulate a 

proceeding of appointment of the justices that respect and develops the terms 

stated in the Constitution, beginning by defining the Judicial Postulations 

Committee in the manner as this demands it: integrated only with representative 

members of the civil society, excluding from it the (National Assembly) 

representatives. 

The mechanism of selection of those civil society representatives would have to the 

most transparent and objective possible, in order to guarantee a great plurality and 

the true representativeness of the selected ones. Besides, it would be necessary to 

eliminate form the law the elements of subjection of the Postulations Committee 

from the Assembly, reestablishing to it its role of auxiliary body of the Judicial 

Branch, although at the same time guaranteeing to it a great autonomy with 

respect to that and from the other Public Branches. It is convenient to remember 

that the improvements and adjustments that are made on this subject will 

positively revert on what is related to the procedure to select the disciplinary 

judges, given that the Judicial Postulations Committee has a key role in it. 

With the same purpose of de-politicizing, the reform would have to regulate the 

requirements to be a justice in a manner consistent with the letter and spirit of the 

constitutional text. What would really matter is finding mechanisms (the inclusion 

of hierarchy?, making public the results of the evaluation’) that reinforces the 
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probabilities that those demands of access are complied with in an effective way 

and work for what they are: guaranteeing that the people selected have the 

professionalism conditions, experience, training, public behavior, adequate 

personal and professional trajectory needed for the suitable and impartial 

compliance of so delicate function. 

In second place, and also urgently, the reform efforts of the law that regulates the 

STJ would have to be aimed at adequately regulating that related to its condition of 

highest jurisdictional body, and, in particular, the role that in fact should have the 

Constitutional Chamber, redirecting it to what should be its constitutional control 

function with the precise reach the constitutional text gives to it, not exceeding its 

powers neither versus the other chambers of the STJ itself nor versus the other 

tribunals, nor with regards to the other Public Branches. 

In that sense, besides the necessary amendments to the Supreme Tribunal of Justice 

Organic Law, it seems convenient to proceed to issue the law of constitutional 

justice, with the purpose of establishing an integrated and coherent system of 

constitutionality control, in which the Constitutional Chamber occupies the place 

that should have, together with the other mechanisms stated in the Constitution, 

correcting then the deviations that have been occurring by legal and 

jurisprudential means. The drafting of a project of this law should be done in 

harmony with the amendment to the Supreme Tribunal of Justice Organic Law. It 

is very important that it is that the pertinent place of the other chambers be 

reestablished. In this legislative work the biggest possible consensus should be 

achieved on such delicate and complex matter, both within the sectors that made 

the judicial system and within the academic forums. 

In the same line of depoliticizing the Judicial Branch and its cusp, a process of 

review of the so-called Popular Power laws or in line with the project of 

nationalization that which it is sought, should be carried forward, in order to 

eliminate the different provisions that somehow mediate the autonomy of the 

Judicial Branch and the STJ. So, the Justice System Organic Law and the link the 

impose the STJ with respect to the National Commission of the Justice system, 
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integrated mostly by members of the National Executive Branch or subject to it, 

would have to be reviewed. Likewise it would be necessary to proceed with 

regards to the undue interferences of the communal councils in the justice 

administration, although without eliminating the possibility that they behave as 

true mechanisms –not necessarily unique or exclusive- of citizens’ participation. 

Besides the STJ, also should be given legislative attention to the Judicial Branch as 

a whole. A task that cannot be postponed should be the drafting of the Judicial 

Branch Organic Law, by which the whole justice administration apparatus is 

systematized and given a coherent and orderly framework. This task would 

necessarily go under a review of all the procedural legislation of the area that 

regulates the organization of the tribunals of the different jurisdictions. The 

aforementioned organic law looks like the most adequate text to regulate the 

system of government and administration of the Judicial Branch, with the STJ at 

the helm, and the organization of the Executive Management of the Judiciary and 

its regional offices, as well as that of the other ancillary bodies. 

A subject of particular importance that requires of urgent legislative attention is 

that of the judicial career. On the occasion of the drafting of the Judicial Branch 

Organic Law, the convenience to include this matter within this very same text 

should be discussed or, by the contrary, dedicate a special law to it, as it has been 

so far. In any case, by regulating this matter, the entry into the judicial career 

should be linked in the closest manner to judges’ formation, assigning to the 

Judiciary School the responsibility for the education and training, but also of the 

selection; one and the other function should be linked, like in the successful 

European systems of recruiting, selection and training for the judiciary.  

With regards to the contests, those should be stated in the law, although perhaps 

on its key aspects, since it seems convenient leaving some space to the regulation 

of the details. However, the most important should be trying to come up with 

mechanisms that secure the effective celebration of the contests as the only way of 

entry to the judiciary, as it could be the obligation of holding them annually, with 

the foreseeable vacancies by that time. In any case, one should count with the 
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natural reticence in practice to comply with this, since the effective celebration of 

the contests implies a reduction of the real power that the discretion at appointing 

and dismissing personnel means. 

The contest and the career lead to a situation of greater stability to judges, and, 

inversely, to a lower quota of power to whomever hold that authority. Bear in 

mind that on this legislative work the subject of the contests for promotion would 

have to be included; to comply with the constitutional design, promotions cannot 

continue being given at discretion. 

Last, within this cast of legislative tasks, the carrying ahead an amendment of the 

Code of Ethics of the Venezuelan Judge should be included, in order to adapt it to 

the true constitutional demands. The appointment of disciplinary judges would be 

one of the areas for review, on what is related to the election procedure: it cannot 

be postponed to subtract the (unconstitutional) power to select them from the 

National Assembly. 

As indicated above, it is necessary to redesign the Judicial Postulations Committee, 

in order it is integrated exclusively by representatives of the civil society and not 

by any representative, but by people who have the highest appreciation within the 

different sectors of the civil society that somehow are involved in the justice 

administration. In parallel, the Judicial Electoral Colleges would have to be 

adequately regulated, with the same intention of giving their decisions the biggest 

credibility among the justice system actors and within the community. In this same 

sense, it would be necessary to reestablish the demand of some more strict 

requirements to be elected disciplinary judge, as they were stated in the first 

version of this law. 

Within this process of amendment of the Code of Ethics, now with regards to the 

substantive aspects of the disciplinary regime, the sanction causes would have to 

be reviewed, in order to eliminate errors and ambiguities that lead to subjective 

appreciations on the determination of disciplinary responsibilities. The same 

should be done with those causes that could allow the disciplinary judge to weigh 
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in on the investigated judge criterion on his/her decisions, limiting o depriving 

him/her of autonomy in the exercise of his/her jurisdictional function. 

Always within the disciplinary matter, it cannot be forgotten the rest of the 

personnel of the Judicial Branch different to judges. It was already seen that this 

disciplinary regime is contained within pre-constitutional regulations and of sub-

legal level, reason why the work of legislating on this subject would have to be 

done. 

It is clear that the idea of trying to make an effort to put in effective force the 

provisions of the 1999 Constitution on matters of justice organization and the 

judicial statute by legislative means faces the great risk of bumping into the 

obstacle that is the current Constitutional Chamber. Notwithstanding, the way to 

sort out that eventual obstacle belongs to a different field than the legal one, field 

within which the current study has preferred to stay.           

    

        

              

            

 


