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1.  LAS CONTRADICCIONES, LIMITACIONES Y REGRESIONES DE LA CONSTITUCIÓN DE 1999

In spite of the eulogists, who have qualified it as the best constitution in the world1, the truth is that regar-
ding the freedom of association, it is difficult to sustain it, because the primary restrictions and prohibitions 
around it are found in the own constitutional text.

1.1. Contradictions, Limitations, and Regressions of the 1999 Constitution
Although Article 52 recognizes that "Everyone has the right to associate for lawful purposes, in accor-
dance with the law" and that "The State shall be obliged to facilitate the exercise of this right," it has 
severe limitations since Article 256 prohibits judges from associating with each other, without any ex-
planation determined in the statement of reasons, hence going in flagrant violation of the international 
standard on this matter as established in the Covenant on Civil and Political Rights (ICCPR)2 and in the 
American Convention on Human Rights (CA)3. In effect, these two documents enshrine that the prohibi-
tion of association can be applied to the armed forces or the police under a restricted interpretation and 
related to specific cases. Therefore, additional prohibitions cannot be imposed, even less when they 
violate the international covenants mentioned above already signed by the country [Venezuela] when 
the Constitution entered into force. 

In addition, these international instruments provide for the possibility of imposing general limitations on 
freedom of association, provided that they are compatible with a democratic society whenever they 
make sense and serve the democratic system. Therefore, in the case of the constitutional prohibition 
of association among judges, there is no justification whatsoever for such a restriction, even less so if 
one considers that judges are placed on the same level as the armed forces or the police, despite the 
fact that they are officers with functions of a very different nature.

Moreover, Article 8 of the 1985 United Nations Basic Principles on the Independence of the Judiciary4, 
states that "Members of the judiciary shall enjoy the freedoms of expression, belief, association and as-
sembly" and Article 9 states that "Judges shall enjoy the right to form and join associations of judges or 
other organizations for the purpose of representing their interests, promoting their professional training 
and upholding judicial independence"5, making the international standard on the right of association 
contrary to the prohibition in the Constitution.

1 Vine: http://www.mppef.gob.ve/pueblo-soberano-defiende-la-mejor-constitucion-del-mundo/
2 Art. 22.
3 Art. 16.
4 Adopted by the Seventh United Nations Congress on the Prevention of Crime and the Treatment of Offenders, held in Milan from August 26 to September 6, 1985, 

and confirmed by the General Assembly in its resolutions 40/32 of November 29, 1985 and 40/146 of December 13, 1985, available at: https://www.ohchr.org/es/
instruments-mechanisms/instruments/basic-principles-independence-judiciary.

5 Vine: https://www.ohchr.org/es/instruments-mechanisms/instruments/basic-principles-independence-judiciary.

http://www.mppef.gob.ve/pueblo-soberano-defiende-la-mejor-constitucion-del-mundo/
https://www.ohchr.org/es/instruments-mechanisms/instruments/basic-principles-independence-judiciary
https://www.ohchr.org/es/instruments-mechanisms/instruments/basic-principles-independence-judiciary
https://www.ohchr.org/es/instruments-mechanisms/instruments/basic-principles-independence-judiciary
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1.2. Violation of the principle of progressivity of human rights
According to the Inter-American Commission on Human Rights, "The principle of progressivity is inhe-
rent in all human rights instruments as they are elaborated and expanded."6 Furthermore, 

"Human rights treaties often include provisions that implicitly or explicitly provide 
for the expansion of the rights contained therein.  The method of expansion may 
depend on the direct implementation of the provisions in the treaty itself, or through 
amendments or additional protocols that supplement, elaborate or refine the rights 
already established in the treaty."7 

It is part of the nature of human rights to expand to the extent that the dynamics of human relations 
demand them to benefit human dignity, which is the ultimate purpose of human rights. Hence, any res-
triction or reduction in the exercise of a [human] right must be justified under the conditions previously 
mentioned, and above all, be in accordance with the assumptions mentioned above because otherwi-
se, we find ourselves with a regressive norm, and therefore contrary to human rights. 

It is palpable in the 1999 Constitution, among others, because of the omission of special protection 
given by the previous constitutional text. In effect, the 1961 Constitution, the one before to the 1999 
Constitution, established in Article 72 that 

"The State shall protect associations, corporations, societies, and communities 
whose purpose is the best fulfillment of the purposes of the human person and 
social coexistence, and shall encourage the organization of cooperatives and other 
institutions aimed at improving the popular economy.” 

However, the current text eliminated the mention of all these manifestations of freedom of association, 
which could make the current Constitution regressive, in addition to containing a prohibition such as 
the prohibition of association of judges contrary to international standards.

1.3. Recognition of freedom of association in different areas
However, the 1999 Constitution recognizes another broad spectrum of manifestations of freedom of 
association, for example, the freedom to "associate for political purposes" (art. 67), although without 
expressly referring to political parties, as did the previous Constitution. It also refers to trade union 
freedom, described in the very detailed article 95, in which it recognizes the right to form trade unions, 
with the freedom to belong or not to belong to them, expressly excluding the power to be intervened, 
suspend, or dissolved by administrative means.

6 IACHR (1993). Annual Report. Vid. https://www.cidh.oas.org/annualrep/93span/cap.v.htm
7 Idem.

https://www.cidh.oas.org/annualrep/93span/cap.v.htm
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Such achievements, however, are undermined by Article 293, paragraph 6, which establishes that the 
Electoral Power has the power to conduct elections of unions, professional associations, and organi-
zations for political purposes "as well as other civil society organizations at their request, or by order of 
the Electoral Chamber."8   

This provision obviously affects any civil society organization by allowing state intervention contrary to 
its autonomy. For example, in the area of trade union freedom, this has led to a significant restriction 
of this liberty through the delaying of the elections of their boards of directors by the Electoral Power, 
which has led to the Judicial Branch through rulings that go beyond its powers, to appoint ad hoc 
boards of directors. In this regard, the Commission of Inquiry of the International Labor Organization 
(ILO) has pronounced its concern.9   

Just as an example of the many violations of trade union freedom reported by the Commission of 
Inquiry is that it recommended: 

"the elimination of the figure of the electoral delay and the reform of the norms 
and procedures of trade union elections so that the intervention of the CNE is 
truly optional, and does not involve a mechanism of interference in the life of the 
organizations, and also guarantees the primacy of trade union autonomy in the 
electoral processes and avoids delays in the exercise of the rights and actions of 
employers' and workers' organizations."10

State intervention in trade unions has extended to the guilds. The Judiciary, instead of curbing it, has 
encouraged it. In this regard, reference is made to a study by Access to Justice on the professional 
associations of lawyers,11 which shows how this provision in a country where there is no rule of law or 
judicial independence has become another way for the State to nullify freedom of association.

Additionally, the constitutional text recognizes different means of social organization established in Article 
70 as instruments of "participation and protagonist of the people in the exercise of their sovereignty, 
in the political sphere" and within a broad statement includes, the assembly of citizens, cooperatives, 
savings and loans cooperatives, and "other forms of associations guided by the values of mutual 
cooperation and solidarity,"  as well as expressions of social entrepreneurship such as those established 
in Article 118, which encourages workers to "develop associations of a social and participatory nature, 
such as cooperatives, savings and loans cooperatives, mutual funds, and other forms of association."

8 It is one of the five branches of government in the Venezuelan Constitution, which refers to the three classic branches: legislative, executive and judicial, and also 
creates the Citizen's Branch, composed of the Comptroller General (also known as the Court of Auditors in some countries), the Ombudsman's Office and the Public 
Ministry (Attorney General's Office), and the Electoral Branch, consisting mainly of the National Electoral Center, whose role is to be the arbiter in elections.

9 Vid. Commission of Inquiry (2019). For national reconciliation and social justice in the Bolivarian Republic of Venezuela. Report of the Commission of Inquiry 
established under article 26 of the Constitution of the International Labor Organization to examine the observance by the Government of the Bolivarian Republic 
of Venezuela of the Minimum Wage-Fixing Machinery Convention, 1928 (No. 26), the Freedom of Association and Protection of the Right to Organise Convention, 
1948 (No. 87), and the Tripartite Consultation (International Labour Standards) Convention, 1976 (No. 144) https://www.ilo.org/global/WCMS_722037/lang--es/
index.htm.

10 Commission of Inquiry (2019). Op. cit. 
11 Access to Justice (2022). The takeover of power in the Venezuelan Bar Associations 2000-2020. Vid: https://accesoalajusticia.org/la-toma-del-poder-en-los-colegios-

de-abogados-de-venezuela-2000-2020/. 

https://www.ilo.org/global/WCMS_722037/lang--es/index.htm
https://www.ilo.org/global/WCMS_722037/lang--es/index.htm
https://accesoalajusticia.org/la-toma-del-poder-en-los-colegios-de-abogados-de-venezuela-2000-2020/
https://accesoalajusticia.org/la-toma-del-poder-en-los-colegios-de-abogados-de-venezuela-2000-2020/
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In addition, the 1999 Constitution refers to the right of "the communities of citizens "through 
neighborhood associations and non-governmental organizations" to make investment proposals to 
state and municipal authorities, following the provisions of Article 184, paragraph 2. 

But unfortunately, despite the positive aspect of this constitutional recognition of the right of the 
neighborhood association and even of NGOs aimed to influence municipal and regional public policies, 
not also national ones. The reality is that the so-called "laws of popular power," especially those issued 
since 201012 have been annulling this right. In effect, they impose a model of association where the 
State direct the will of individuals, specifically by the National Executive Branch, since no neighborhood 
association is recognized unless it is presented under the figure of the communal council, regulated 
by a law with ideological purposes and that establishes the mode of election of authorities, its internal 
organization and a critical control from the Executive Branch that seriously restrict the freedom of those 
who wish to belong to them.

Although, in general terms, it can be affirmed that the range of expressions of freedom of association 
has been broadened in the 1999 Constitution,13  at the same time it imposes an interference of the 
State that is contrary to its autonomy and whose concretion in the facts shows the annulment of civil 
society in its different forms of association and the very exercise of its right to association instead.

1.4. Overview of the prohibitions and restrictions on freedom of association in the 1999  
Constitution
After the previous, it is evident that the constitutional framework, although it does present advances in 
some aspects indeed, especially in terms of providing for a more significant number of manifestations 
of freedom of association, also establishes limitations that did not exist in the Venezuelan constitutional 
tradition. One such restriction concerns judges who may not associate with each other. Another is that 
of unions, guilds, political parties, "as well as other civil society organizations at their request, or by 
order of the Electoral Chamber" that cannot carry out their internal elections without the support of the 
Electoral Power, which leads to a massive state intervention that undermines their autonomy and can 
even annul them in the exercise of their functions. Nor does the current Constitution provides the spe-
cial protection contained in the previous one to the associations "whose purpose is the best fulfillment 
of the purposes of the human person and social coexistence."

Concerning the State's powers of intervention, it is essential to highlight that these violate the provisions 
of the ICCPR and the CA, as they go against the democratic clause that these instruments require as 
the only condition to establish any restriction or limitation to freedom of association.

12 Extraordinary Official Gazette No. 6.011 dated December 21, 2010.
13 Despite being at the same time retrograde with respect to the previous Constitution, since it eliminates the special protection for associations "whose purpose is the 

best fulfilment of the aims of the human person and social coexistence."
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WE CONCLUDE BY HIGHLIGHTING THE GROSS 
RESTRICTION TO THE FREEDOM OF ASSOCIATION IN 
VENEZUELA, WHEN THE WAY TO ANNUL THIS LIBERTY 
IS FOUND IN THE VERY SAME TEXT THAT SHOULD 
GUARANTEE IT.



REGULATORY SIEGE ON FREEDOM OF ASSOCIATION IN VENEZUELA

8

2. LEGAL PROVISIONS RESTRICTING FREEDOM OF ASSOCIATION

The restriction of freedom of association at the legislative level can be verified in two ways: through those 
laws that directly affect the right of association and through those that impose structures alien to freedom 
of association that substitute and even usurp spaces that would naturally correspond to associations. 

This last assumption is related to the structures established through the so-called laws of popular power, 
which, despite having been rejected in the 2007 referendum14, were imposed no longer through the Cons-
titution but by instruments of legal rank such as those mentioned above. 

Based on these two assumptions, we will first analyze the imposition of the so-called popular power and 
its affectation on the freedom of association. Then, those legal provisions that impact the organizations 
incorporated under the civil law regime and that correspond to what we know as associations in the  
strict sense. 

2.1. The people's power laws and freedom of association
The 1999 Constitution uses concepts of "citizen participation" repeatedly, for example, when it refers in 
six of its articles to the right of citizens to take part in public decision-making and the formation of public 
entities (128, 168, 173, 187, 255, and 294).

In the same vein, reference is made to the consultation and participation of "civil society" in articles 206, 
296, and 326, as well as to "organized society" (arts. 185, 182, and 211), which should lead to fluid 
and effective communication with those with whom the State acts and who make up the very diverse 
social fabric that is present within such concepts.

In addition, the constitutional text clearly shows what has been considered the right to participation. In 
this sense, we agree with Nikken when he states that 

"it is necessary to highlight that the right to participation in public affairs is not 
defined in the Constitution, except when article 62 refers to the participation of the 
people in "the formation, execution, and control of public administration; which 
would allow us to say that to participate in public affairs is to take part in the 
formation, execution, and control of public administration"15 (emphasis added).

14 Brewer Carías, Allan (2008). La reforma constitucional en Venezuela de 2007 y su rechazo por el poder constituyente originario. Vid.: https://allanbrewercarias.com/
wp-content/uploads/2008/08/569.-.-568-La-rechazada-reforma-constituitonal-de-2007-por-el-poder-constituyente-originario.pdf 

15 Nikken, Claudia (2011).  La Ley Orgánica de los Consejos Comunales y el Derecho a la Participación Ciudadana en los Asuntos Públicos, in Leyes Orgánicas sobre 
el Poder Popular y el Estado Comunal (Los Consejos Comunales, las Comunas, la Sociedad Socialista y el Sistema Económico Comunal). EJV. Caracas. p. 199. 
Available at: http://allanbrewercarias.com/wp-content/uploads/2011/04/II2-LEYES-ORGANICAS-SOBRE-EL-PODER-POPULAR-Y-EL-ESTADO-COMUNAL-
20-FEBRERO-2011.pdf.

https://allanbrewercarias.com/wp-content/uploads/2008/08/569.-.-568-La-rechazada-reforma-constituito
https://allanbrewercarias.com/wp-content/uploads/2008/08/569.-.-568-La-rechazada-reforma-constituito
http://allanbrewercarias.com/wp-content/uploads/2011/04/II2-LEYES-ORGANICAS-SOBRE-EL-PODER-POPULAR-Y
http://allanbrewercarias.com/wp-content/uploads/2011/04/II2-LEYES-ORGANICAS-SOBRE-EL-PODER-POPULAR-Y


REGULATORY SIEGE ON FREEDOM OF ASSOCIATION IN VENEZUELA

9

Hence, the role that the Constitution gives to the social organization as means of citizen participation 
has substantial effects both in the formation of public policies and in their implementation and control, 
so that the ways in which this participation takes place must be compatible with the democratic princi-
ples on which the Constitution is based, as well as the exercise of the rights recognized therein.

However, as early as 2006, structures known as Communal Councils began to be established, created 
by the Organic Law of Communal Councils  , Article 2 of which reads as follows: 

"[the communal councils] are instances of participation, articulation and integration 
between the various community organizations, social groups and citizens, which 
allow the organized people to directly exercise the management of public policies 
and projects aimed at responding to the needs and aspirations of the communities 
in the construction of a society of equity and social justice" (emphasis added).        

It translates into the introduction of a model of citizen participation based on these structures, consi-
dered as an organized people, and disregarding other forms of citizen association, and which is also 
intended to be given not only the exclusive representation of community organizations, but also to 
transfer to them the competencies of public entities 1999.17

In this sense, it is not only a replacement of citizen participation, plural and diverse by nature, by struc-
tures imposed by law, but also the imposition of a new constitutional model outside the text of 199918.  
It becomes more evident when one reads the final sentence of the aforementioned article, which was 
amended in 2009 in the following terms: "in the construction of the new model of the socialist society 
of equality, equity and social justice" (emphasis added).

We must also point out that the constitution, registration, and control of the Communal Councils are 
made within some principles of public law of obligatory compliance that their member cannot relax and 
on which depends the recognition of the Public Administration on the legality of the Council in question. 
This regime, as can be seen, begins in the very purposes imposed on them so that the Communal 
Councils cannot be recognized as a manifestation of freedom of association since there is no freedom 
whatsoever in their creation and mode of operation.

Changing the form of State conceived in the 1999 Constitution was formalized with the proposed cons-
titutional reform carried out in the referendum held on December 7, 2007, which Venezuelan people 
rejected on that occasion.19

16 Official Gazette No. 5.806 of April 10, 2006, subsequently amended on December 28, 2009 in Official Gazette No. 39.335.
17 See Article of the Organic Law for the Community Management of Powers, Services and Other Powers: "

 "The purpose of this Decree with Rank, Value and Force of Organic Law is to establish the principles, norms, procedures and mechanisms 
for the transfer of the management and administration of services, activities, goods and resources of the Public Power to the Communities, 
Communes, Communal Councils, Direct or Indirect Socially Owned Enterprises, and other grassroots organizations of the Popular Power, 
legitimately registered as organizations of the popular power, with legal personality and appropriate to the provisions of this Decree Law, 
for the full exercise of participatory democracy and the provision and effective, efficient, sustainable and sustainable management of goods, 
services and resources to meet collective needs."

18 Brewer Carías, Allan (2011). Sobre el poder popular y el estado comunal en Venezuela. pp. 1 y ss. https://allanbrewercarias.com/wp-content/uploads/2011/01/78.-
Brewer-Carías.-Sobre-el-Estado-Comunal...opular-en-Venezuela-31-12-2010.doc.pdf.

19   Ibid. p. 2.

https://allanbrewercarias.com/wp-content/uploads/2011/01/78.-Brewer-Carías.-Sobre-el-Estado-Comunal.
https://allanbrewercarias.com/wp-content/uploads/2011/01/78.-Brewer-Carías.-Sobre-el-Estado-Comunal.
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However, the new State model has also been introduced through the adoption of the following laws by 
the National Assembly: 

a) Reform to the Organic Law on Communal Councils (Official Gazette No. 39.335 
of December 28, 2009).

b) Organic Law of the People's Power (Official Gazette No. 6.011 ext. of December 
21, 2010).

c) Organic Law of the Communes (Extraordinary Official Gazette No. 6.011 of 
December 21, 2010)

d) Organic Law of the Communal Economic System (Official Gazette No. 6.011 
ext. dated December 21, 2010).

e) Organic Law on Social Comptrollership (Official Gazette No. 6.013 of December 
23, 2010).

Thus, within this set of laws, the concept of organized community has a very different connotation to 
the one deduced from the constitutional text since the Organic Law of Popular Power establishes the 
following:

For the purposes of this Law, the following definitions apply:

Organized community: Consisting of popular organizational expressions, councils 
of workers, peasants, fishermen, fisherwomen, and any other grassroots social 
organization, articulated to an instance of Popular Power duly recognized by law 
and registered with the Ministry of Popular Power with competence in matters of 
citizen participation.

Based on this idea of social organization, it is evident that other types of neighborhoods, community 
or civic organizations are excluded and that those regulated by the aforementioned laws are the only 
recognized expression of citizen organization. 

Hence, we agree with Hernandez et alia, in the sense that this conception of social organization infrin-
ges on freedom of expression since: 

"[It] is unconstitutional because it imposes this requirement or obligation to align the 
freedom of association to the execution of a single project and a State Plan dictated 
by a branch of the Constituted Power such as the National Executive. Therefore, the 
political sign of the model and the Plan matters little whether it is compatible with 
the Constitution or not. In reality, it is the imposition, or the implicit prohibition to 
exercise the freedom of association for purposes other than the construction 
of the socialist society and the execution of the Economic and Social Development 
Plan of the Nation, which is unconstitutional.  Remember that this Development 
Plan has even been described as the First Socialist Plan" (emphasis added).20

20 Hernández, Jose Ignacio et alia (2011). On the vices of unconstitutionality of the Organic Law. of popular power, in Organic Laws on Popular Power and the Communal 
State (The Communal Councils, the Communes, the Socialist Society and the Communal Economic System). EJV. Caracas. p. 557. Available in: http://allanbrewercarias.
com/wp-content/uploads/2011/04/II2-LEYES-ORGANICAS-SOBRE-EL-PODER-POPULAR-Y-EL-ESTADO-COMUNAL-20-FEBRERO-2011.pdf.

http://allanbrewercarias.com/wp-content/uploads/2011/04/II2-LEYES-ORGANICAS-SOBRE-EL-PODER-POPULAR-Y
http://allanbrewercarias.com/wp-content/uploads/2011/04/II2-LEYES-ORGANICAS-SOBRE-EL-PODER-POPULAR-Y


REGULATORY SIEGE ON FREEDOM OF ASSOCIATION IN VENEZUELA

11

In other words, the contradiction with freedom of association is verified for two reasons: by the impo-
sition of a supposedly associative model and by the fact that being the only one recognized as such 
implies a prohibition of other ways of exercising the right of association. 

It has concrete expressions of obligatory compliance for the public authorities. For example, the Orga-
nic Law of Education21 states in article 18: 

"The communal councils, the indigenous peoples and communities, and other social 
organizations of the community, in the exercise of the Popular Power and in their 
condition of co-responsible in education, have an obligation to contribute to 
the integral formation of the citizens..." (emphasis added).

It also occurs in the Organic Law of the Justice System22, which recognizes the right of every person to 
participate in the formation of policies and management control of the system "through the Communal 
Councils and other forms of organization of the Popular Power" (art. 7), and by the same means in 
the selection and appointment of officials of the system (art. 24); as well as in the Organic Law of the 
Supreme Court of Justice23 (art. 119).  

These instruments of popular power are also identified as "organized society" since, according to Arti-
cle 3 of the Organic Law of the Federal Council of Government24, it is stated that it is: 

"Constituted by communal councils, councils of workers, peasants, fishermen, 
fisherwomen, communes, and any other grassroots organization of the People's 
Power duly registered with the Ministry of People's Power with competence in 
matters of citizen participation."

Finally, and always as an example, since the invocation of popular power has been a constant in Vene-
zuelan law since 2009, we have that it is even recognized competences and interference in the sports 
field since the Organic Law of Sport, Physical Activity and Physical Education25 in its article 4 imposes 
to the Public Administration "to promote the transfer of competences to the organizations of the Po-
pular Power."

It implies, among other things, that although it is perfectly possible for a group of neighbors to form a 
civil association with all the freedoms that derive from the right of association, the authorities do not 
recognize it as a legitimate neighborhood representation if it is not submitted before them with the sca-
ffolding of popular power, that is, as a communal council.

Thus it is evident that the structures of popular power are considered the only valid manifestations of 
organized society, with the imposition of obligatory mechanisms that cannot be relaxed by those who 
form, develop and apply them. And therefore, violate freedom of association by preventing its free 
exercise as a mechanism of participation but implicitly prohibits it by recognizing only the former as 
expressions of society or the organized community.

21 Published in Official Gazette No. 5.929 ext. of August 15, 2009.
22 Published in Official Gazette No. 30,276 of October 1, 2009.
23 Published in Official Gazette No. 6684 ext. of January 19, 2022.
24 Published in Official Gazette No. 5.963 ext. of February 22, 2010.
25 Published in Official Gazette No. 39,741 of August 23, 2011.
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2.2. Laws affecting or restricting freedom of association  
2.2.1. The Law in Defense of National Sovereignty and Self-Determination26  

This law prohibits international financing for those organizations that "threaten sovereignty, the inde-
pendence of the Nation, the exercise of national institutions or legally constituted authorities," and 
more specifically for organizations with political purposes (which is the constitutional denomination for 
political parties), natural persons that carry out "political activities" (art. 1) and non-governmental orga-
nizations that carry out "activities for the defense of political rights" (art. 2). 

Article 3, paragraph 2, specifies that "organizations for the defense of political rights" should be unders-
tood as "those whose purpose in their constitution is to promote, disseminate, inform or defend the full 
exercise of the political rights of citizens."

Likewise, article 4 of the law establishes that organization’s assets for political purposes may only be 
made up of national assets and resources. Article 5 indicates that these organizations, and those that 
defend political rights or natural persons that carry out political activities "may only receive donations or 
contributions from national natural or legal persons."

Article 6 provides that, if organizations receive international funding, they shall be punished with a fine 
"equivalent to twice the amount received", without prejudice to the application of additional sanctions 
established in other laws. The same penalty applies to natural persons. (art. 7). 

The simple perception of international financing is a punishable act shall be taken into consideration, 
that is, it is not necessary to prove either malice or guilt, which are the bases of universal punitive 
law, thus generating an assumption of strict liability contrary to the presumption of innocence of the  
human person.27

In addition, it should be pointed out that the law does not establish the corresponding procedure or 
which authority is competent to apply any of the penalties specified in that legal instrument.

Article 8 states that the following will be punished by a fine ranging from 5,000 to 10,000 tax units: 
political organizations, organizations for the defense of political rights, or private individuals who "invite 
citizens or foreign organizations to issue opinions under their sponsorship that offend the institutions of 
the State, its senior officials or officials, or threaten the exercise of sovereignty. In addition, those who 
issue such opinions will be subject to expulsion from the country.

In this case, it should be taken into consideration that some people are held responsible for the expres-
sions of others, violating the basic principle that criminal responsibility is individual, so that one person 
cannot be held accountable for the opinions expressed by others, especially based of such subjective 
concepts as offending the institutions of the State or its high officials or the "exercise of sovereignty."

26 Published in Official Gazette No. 6.013 ext. of December 23, 2010.
27 For there to be criminal liability there must be guilt or malice on the part of the perpetrator of the crime, there cannot be liability for the mere existence of the criminal 

act; the prohibition of strict criminal liability is a legal guarantee to prevent people from being criminally punished without the existence of malice or guilt. See, for 
example, Article 5 of the Spanish Penal Code: "There is no punishment without malice or recklessness." Vid: https://www.boe.es/buscar/act.php?id=BOE-A-1995-25444. 

https://www.boe.es/buscar/act.php?id=BOE-A-1995-25444
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In fact, it has been a repeated argument of the Venezuelan State in the UN Human Rights Council to 
reject any discussion of its human rights violations, interference, and sovereignty of the country, even 
though respect for these rights is part of the mandate of the United Nations.28

The law establishes that, in the case of recidivism in receiving international financing, political organi-
zations "shall be disqualified from participating in electoral processes for a period of between five and 
eight years, and the fine provided for in Article 8 of this Law shall be increased by one third." (Article 10)

Finally, the law provides for an accessory penalty of "political disqualification for a period of five to eight 
years" for those liable to punishment, either because they receive international funding or "sponsor the 
presence of foreign citizens who threaten the sovereignty, independence of the Nation and its institu-
tions", (art. 9). In this regard, it does not mention who is the competent authority enabled to apply this 
accessory penalty, which in reality by its harshness seems to be a principal sanction.

2.2.2. Law on Political Parties, Public Meetings and Demonstrations29  

 This law, we must point out, although it was reformed in 2010, dates back from 196530 and the provi-
sions that most impact freedom of association correspond to the original text, so in this case what has 
happened is a continuation of the siege of this right.

Article 6 prohibits the then-called political parties from signing declarations or agreements that threaten 
"the sovereignty or independence of the Nation." 

Since these terms that can be subject to interpretations that are as subjective as they are broad, they 
can be used as mechanisms of repression. 

In the context of 1965, this could be interpreted as a prohibition to subscribe declarations in support of 
the government of Cuba, the inspiration of the guerrilla movement of the time, while today, those who 
express their agreements with that country can interpret that rule as meaning that any declaration in 
favor of the United States of America is an attack against the sovereignty of Venezuela. But in the end, 
it is the same rule, and what changes are the philias and phobias of those in power.

Another exorbitant limitation of this law, is that in addition to the requirements that must be submitted 
before the electoral authority for the constitution of a political party is that  "the civil authority of the Dis-
trict or Department" must be notified of the location of the offices or premises in which it will be located 
and if this is omitted, then "the premises of associations or political groups that operate without having 
complied with the requirements set forth in the first part of this article will be closed." (art. 8) 

28 Ver, por ejemplo: https://twitter.com/_Provea/status/1310507447765864448?t=dUNwj06zMTNuUx4iQrP04g&s=19.
29 Published in Official Gazette No. 6.013 ext. of December 23, 2010.
30 Published in Official Gazette No. 27,725 of April 30, 1965. 

https://twitter.com/_Provea/status/1310507447765864448?t=dUNwj06zMTNuUx4iQrP04g&s=19
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This excess shows a vision of the political parties as entities subject to a permanent suspicion, and 
therefore, in need of vigilance. Still, beyond that, the fact that the permanence of a political party is con-
ditioned to an additional process before authorities different from the electoral ones is an excess and 
subjects the freedom of association to an authorizing mechanism that has no justification. A notification 
to the administrative authority would be enough because the penalty of closing the premises is clearly 
excessive.

Finally, Article 46 grants state governors and mayors of the country the power to indicate where "public 
meetings or demonstrations" may not be held, with the sole condition that they decide to do so "having 
previously heard the opinion of the parties." This discretion is also vast to the extent that no conditions 
or technical requirements are established to make this decision. Still, it is left to the free will of the men-
tioned authorities, which can easily translate into arbitrariness. 

In matters of limitation of rights, discretion should be the exception and present only under very specific 
conditions to prevent it from becoming an abuse of power.

2.2.3. Organized Crime and Terrorism Act (OCTA)31 

This law has special importance these days because it is the basis of rules in force since 2021 of sub-le-
gal rank that limits and even prevents the exercise of freedom of association which will be discussed 
below. Because of this, its direct impact is more due to its omissions and ambiguity to the regulation of 
nonprofit organizations (NPOs), according to the financial terminology32, is a concept in which most of 
the associative expressions of the country would be grouped.

Thus, the law considers "natural and legal persons, public and private" (art. 2) and, more specifically, 
under the denomination of "regulated entities," the "foundations, civil associations, and other non-profit 
organizations; organizations with political purposes, groups of voters, groups of citizens, and persons 
who run on their initiative for elected office" (art. 9), leaving these organizations under administrative 
control bodies that have the power to "regulate, supervise and administratively sanction the regulated 
entities subject to their control, supervision, oversight, and supervision." 

All of the above may be said to be part of any regulation in the fight against money laundering and 
financing of terrorism, to the extent that in paragraph 13 of the same Article 8 on the powers of the su-
pervisory bodies it is stated that they shall "keep an up-to-date registry of the regulated entities, encom-
passing all necessary data for their accurate control." Again, therefore, leaving to the administration’s 
discretion as to how such registry shall be kept.

31 Published in Official Gazette No. 39.912 of April 30, 2012.
32 Vid: The FATF (Financial Action Task Force) Recommendations. Available at: https://www.fatf-gafi.org/media/fatf/documents/recommendations/pdfs/FATF-40-

Rec-2012-Spanish.pdf.

https://www.fatf-gafi.org/media/fatf/documents/recommendations/pdfs/FATF-40-Rec-2012-Spanish.pdf
https://www.fatf-gafi.org/media/fatf/documents/recommendations/pdfs/FATF-40-Rec-2012-Spanish.pdf
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Thus, a progressive interpretation of this norm would imply the collection of information that the State 
already has, in the corresponding registries offices of organizations with legal personality, since this 
would be consistent with the principle of administrative efficiency.

We must emphasize, moreover, that the latter is the official position of the Venezuelan government 
before the Financial Action Task Force (FATF) since, as stated in the 8th Follow-up Report carried out 
in the framework of the Mutual Evaluation carried out by the Caribbean Chapter of the FATF, to which 
Venezuela belongs, the following was said: 

"The authorities explained that registration obligations were established for non-
profit organizations, foundations, and civil associations. These must be registered 
with the respective Subordinate Register (attached to the Autonomous Registers 
and Notaries Service) as well as with the Customs and Tax Administration Service 
(SENIAT); these last two Control Bodies are responsible for the prevention and 
control of money laundering and financing of terrorism per the provisions of the 
LOCDOFT."33 

Thus, the official position of the Government before the FATF is that registration in the register and befo-
re the SENIAT is sufficient to fulfill the obligation of control and regulation of the NPO sector, a criterion 
which we share, but which, unfortunately, has been contradicted by subsequent decisions, without any 
justification, as we shall see later.

In addition, we must remember that according to Article 11 of the Decree Law on Simplification of 
Administrative Procedures,34 the several administrative agencies "may not require the submission of 
certified copies or photocopies of documents that the Public Administration has in its possession, or to 
which it has the legal possibility of access," so the creation of new records with information that already 
resides in public archives loses all rationality and validity.

Likewise, it should be based on the legality and legitimacy of the organizations and therefore not con-
sider the existence or not of these. The formality of the registration cannot have constitutive or authori-
zing effects but simple notification of the administrative authority in its field of competence.

Based on this assumption, the first consideration is that any regulatory regulation of this law cannot 
establish limitations to freedom of association, both because of the constitutional mandate contained 
in Article 52 itself, which indicates that freedom of association shall be regulated "in accordance with 
the law," which matches with Article 16.3 of the American Convention. 

This reservation of law implies that the lack of regulation of some issues on money laundering does not 
give the administration any power to establish limitations using sub-legal norms.

33 Caribbean Financial Action Task Force (2014). Eighth Monitoring Report. p. 24. Available at: https://www.cfatf-gafic.org/es/paises-miembros/venezuela. Moreover, 
this approach was also expressed, at least, in the two previous follow-up reports of February and November 2013.

34 Published in Official Gazette No. 40,549 of November 26, 2014.

https://www.cfatf-gafic.org/es/paises-miembros/venezuela. Moreover, this approach was also expressed
https://www.cfatf-gafic.org/es/paises-miembros/venezuela. Moreover, this approach was also expressed


REGULATORY SIEGE ON FREEDOM OF ASSOCIATION IN VENEZUELA

16

However, as we will see below, this is not the case, and much of this is due to the absence of a law 
establishing the necessary limits to administrative powers. 

Finally, we must emphasize that although the law establishes penalties of fines for non-compliance with 
obligations (Article 10 et seq.), mostly derived from financial intermediation, it maintains some require-
ments for all regulated entities, such as having files and procedures that enable those involved in the 
different transactions to be known. Still, it does not establish any sanction related to the registration of 
non-profit organizations. Therefore, the regulator could not set it for the reasons already stated in such 
a situation.  

2.2.4. Law of Registration and Enlistment for the Integral Defense of the Nation35. 

Although the purpose of this law, as set out in article 1, is none other than "to regulate registration and 
enlistment for the defense, security and integral development of the Nation," it contains provisions who-
se content is surprising because of the impact they have on freedom of association. 

Thus, Article 2 provides that the law is applicable to Venezuelans by birth or naturalization, as well as to 
public and private legal persons, and Article 13 indicates that "public and private entities, as well as civil 
and military authorities, must cooperate immediately with the officials who execute this Law."

Then, Article 40 indicates the scope of this cooperation, as it establishes that all legal persons 

"must register or update their data in the Register for Integral Defense within 
sixty days from the date of formalization before the respective registry, within the 
framework of co-responsibility, legal persons shall be categorized in the Regulations 
of this Law, for the purposes of their participation in the security and integral defense 
of the Nation," 

all under penalty of a fine between 50 and 150 tax units36, without prejudice to other sanctions (Sec. 
101). Furthermore, a fine is also applicable in the event that the legal person fails to update its data (art. 
103), as well as for repeated non-compliance (art. 104).

The law ends this whole sanctioning scheme by indicating that the registration certificate in the Registry 
for Integral Defense will be a requirement for obtaining labor solvency, which is, in turn, a requirement 
to contract with the State or apply for loans in public banks.37

As we have seen, it has effects concerning to associations with legal personality, imposing obligations 
on them, whose non-compliance may affect cooperation agreements that they may have with the  
State, despite the fact that the purpose of these associations has nothing to do with the defense of  
the Nation.

35 Published in Official Gazette No. 40,440 of June 25, 2014.
36 One tax unit is currently equivalent to Bs. 0.40. See: https://accesoalajusticia.org/aumento-de-la-unidad-tributaria-a-040-bolivares/.
37 Vid: https://www.lablabor.com.ve/wp-content/uploads/2020/04/Decreto-N-4248-Solvencia-Laboral.docx.

https://accesoalajusticia.org/aumento-de-la-unidad-tributaria-a-040-bolivares/
https://www.lablabor.com.ve/wp-content/uploads/2020/04/Decreto-N-4248-Solvencia-Laboral.docx.
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In addition, the creation of this type of registry for associations makes no sense with respect to those 
with legal personality, insofar as the information on them is already in possession of the State, which 
certified their civil registry. Therefore, it makes no sense   to demand information that is in its posses-
sion, generating additional burdens on the associations.

2.2.5. Decree No. 2.163 of the Income Tax Amendment Act38  

The current decree on the matter maintains the elimination of the exemption from payment of in-
come tax, provided for in Article 14 of the Income Tax Law, which was established by Decree-Law  
No. 1,43539 for organizations dedicated exclusively to religious, artistic, scientific, conservation, de-
fense and improvement of the environment, technological, cultural and sports activities, as well as for 
those professional or trade associations, university, and educational institutions.

The above does not necessarily imply that non-profit associations pay such tax burden since they 
generally do not generate income. Still, it does oblige them to comply with formal duties such as the 
corresponding tax return. 

In addition, it is important to note that in many countries, there is usually an exemption from some 
taxes for these types of organizations because they deal with activities of general interest that would 
otherwise have to be attended with public resources and financed through taxes, and this was the case 
in Venezuela, but this changed. Therefore, these organizations are no longer exempted from any taxes.

38 Published in the Official Gazette No. 6210 Extraordinary, dated December 30, 2015.
39 Published in the Official Gazette No. 6.152 ext. of November 18, 2014.
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3. SUB-LEGAL NORMS AFFECTING FREEDOM OF ASSOCIATION

We cannot ignore the fact that the simple wording of this title is contradictory since, for the reasons ex-
plained above, sub-legal norms cannot limit or restrict freedom of association under penalty of violating 
the legal reservation on the matter established both in the Constitution and in the American Convention.  
Yet despite this, such provisions exist, so we will refer to those that most endanger the exercise of this 
human right.

3.1. Regulations on the Management and Control of Risks Related to Money Laundering, Financing 
of Terrorism, and Financing of the Proliferation of Weapons of Mass Destruction, applicable to the 
Institutions of the Banking Sector40  

First of all, it should be noted that all of the sub-legal norms that limit freedom of association are linked 
to the financial sector under cover of the fight against money laundering. However, it should also be 
noted that the demands that derive from this fight in no way free the Venezuelan state from its obligation 
to comply with the principle of legal reserve in matters of limitations to human rights. 

The fight against money laundering also has international standards by which each country has to be 
governed. Therefore, they are not left to the discretion of the national authorities. In this regard, the 
FATF is the governing body in this area. Its 40 recommendations establish the elements countries must 
comply with in the fight against money laundering.41  

In this regard, Recommendation No. 8 is the one that regulates non-profit organizations, a denomina-
tion that includes most of the associations.42 This recommendation expressly states that:

"Measures to protect NPOs from potential abuse for terrorist financing should be 
targeted and in line with the risk-based approach. It is also important that such 
measures are established in a manner that respects the obligations of countries 
under the UN Charter and international humanitarian law."  

Thus, it is necessary that any regulation on non-profit organizations (NPOs), first of all, not be genera-
lized but focused, and secondly, that they are applied after a risk analysis. The latter implies a study 
of the universe of organizations, with prior informed consultation on their work, objectives, and means 
of financing, and from there, the establishment of risk categories. In this sense, an association that 
receives only state subsidies differs from sone whose funding comes from a tax haven. Thus, the di-
fferent realities of the various non-profit organizations require a differentiated treatment as established  
by the FATF. 

40 Published in Official Gazette No. 41.566 of January 17, 2019.
41 Vid. https://www.cfatf-gafic.org/index.php/es/documentos/gafi40-recomendaciones.
42 Vid. https://www.cfatf-gafic.org/es/documentos/gafi40-recomendaciones/414-recomendacion-8-organizaciones-sin-fines-de-lucro.

https://www.cfatf-gafic.org/index.php/es/documentos/gafi40-recomendaciones
https://www.cfatf-gafic.org/es/documentos/gafi40-recomendaciones/414-recomendacion-8-organizaciones-
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Therefore, Recommendation No. 8 implies that regulations on NPOs be respectful of the UN Charter, 
which, as is well known, contains an express mandate to protect human rights.s 

However, the regulations issued by the Superintendency of Banks in 2019 completely disregard these 
recommendations by stating, without any reason whatsoever, in Article 43 (1) (i) that non-profit asso-
ciations and foundations must be considered as "high-risk customers or economic activities." It implies 
that this is not a targeted measure but a wholly generalized and indiscriminate one, and of course, 
without any risk analysis whatsoever, in flagrant violation of FATF provisions, and generating a presump-
tion against the organizations without previously analyzing the multiple nuances that exist between the 
different NPOs.

As a result of the above, under Article 119 (7) of the Rules, regulated entities (general operators in the 
financial system) are required to "intensified monitoring of customers classified as high risk" without 
indicating what this differentiated treatment consists of, but exposing the NPO to a greater degree of 
demands and requirements than other types of associations.

Thus, NPOs, for no reason based on FATF standards, are subject to a regulatory framework in the fi-
nancial sphere, regardless of the origin of their funds, and therefore limiting their capacity for action by 
having to comply with requirements that do not correspond to the particular reality of their financing.

3.2. Circular SIB-DSB-CJ-OD-06524 dated November 20, 202044 

In line with the above, the Superintendency of Banking Sector Institutions (SUDEBAN) issued a circular 
in which it stated that it had discovered 

"the malicious use by some organizations in the form of a legal person of a financial 
product provided through a pre-paid card called Professional Benefits, for national 
and international use, which represents a money laundering alert for the national 
banking system."    

Because of this particular situation, carried out by two financial institutions named in the circular, SU-
DEBAN urged the banks to "maximize the protocols established for prevention and control of money 
laundering, as well as to verify the legality and due authorization of the companies that intend to provide 
these financial services."

In other words, from a particular situation of "some" organizations, an alert was extended to the entire 
financial system without risk analysis and focusing on the actions to be taken.

43 Thus, for example, Article 1.3: 
 "The purposes of the United Nations are: (...) To achieve international cooperation in solving international problems of an economic, 

social, cultural or humanitarian character, and in promoting and encouraging respect for human rights and for fundamental freedoms 
for all without distinction as to race, sex, language or religion;" (emphasis added).

44 The circulars are not usually published in the Official Gazette but SUDEBAN published its content via twitter: 
 https://twitter.com/SudebanInforma/status/1330176806461304832?ref_src=twsrc%5Etfw%7Ctwcamp%5Etweetembed%7Ctwterm%5E1330176806461304832%7C-

twgr%5E44bf36589a53f1dad95ebba19cc753da0e50f8a9%7Ctwcon%5Es1_&ref_url=https%3A%2F%2Ftalcualdigital.com%2Fsudeban-ordena-monitorear-cuen-
tas-de-organizaciones-sin-fines-de-lucro%2F

https://twitter.com/SudebanInforma/status/1330176806461304832?ref_src=twsrc%5Etfw%7Ctwcamp%5Etweetem
https://twitter.com/SudebanInforma/status/1330176806461304832?ref_src=twsrc%5Etfw%7Ctwcamp%5Etweetem
https://twitter.com/SudebanInforma/status/1330176806461304832?ref_src=twsrc%5Etfw%7Ctwcamp%5Etweetem
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3.3. Special rules for the recognition and operation of non-governmental associative organizations 
not domiciled in Venezuela45 

This Joint Resolution states that a non-governmental organization not domiciled in the country is con-
sidered to be a 

"private organization which, not being domiciled in the territory of the Bolivarian 
Republic of Venezuela, has complied with the formal and substantive requirements 
for its constitution, and whose existence, capacity, operation, and termination are 
subject to the law of the place of its constitution."

It then stipulates that they may carry out their activities in the country under the following conditions: 
1) obtain the relevant certificate of registration in the Special Automated Register of Non-Domiciled 
Non-Governmental Organizations (REGONG); and 2) have a permanent establishment, headquarters, 
or fixed base, or appoint a representative, per the provisions of the Resolution and other applicable 
regulations.

From what has been said, it is evident that we are dealing with an authorizing procedure for the exer-
cise and development of the associative activity, since without the certificate, it cannot operate in  
the country. 

This prohibition against carrying out work in the country without being registered first at the REGONG 
is yet another violation of the principle of the legal reservation to limit the right of association.

Article 2.1. clarifies that it is limited to the humanitarian field but requires that these organizations deve-
lop their activities "within the framework of the United Nations Humanitarian Response Plan with Needs 
Assessment," which is non-compatible with their autonomy of management since they may or may not 
follow this Plan in their right to provide humanitarian aid to those in need. 

In this context, keeping the State informed of what is being done [by the NGO] to help the State preci-
sely monitor the population's needs to be improved is quite different from obliging organizations to act 
only within a specific framework of action. This gap violates the essential freedom of the giver of aid, 
which may vary, for example, in terms of priorities, from those established in the institutional framework 
mentioned, as may occur in the case that the latter does not include a population at risk that a particu-
lar organization does have as a priority.

The motivation for this requirement, according to the third of its "recitals," is "to monitor and prevent the 
promotion and development of any activity that results in organized crime, terrorism, and its financing, 
illicit drug trafficking and other illicit activities," so once again this reason is used to establish regulations 
that affect the right of association in the country.

According to the Resolution, the aforementioned registry will be online for interested parties to register. 
After registration, to the satisfaction of the competent authorities, an electronic certificate will be issued, 
valid for one year, so it shall be renewed annually.

45 Joint Resolution of the Ministries of Interior, Justice and Peace No. 082 and Foreign Affairs No. 320, dated 10/19/2020, published in Official Gazette No. 41.994 of 
October 27, 2020.
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It should be noted that, according to Article 8, registration in the REGONG may be denied "for reasons 
of public order and sovereignty, as evidenced by the information provided," which are broad concepts 
that leave room for discretion. In addition, the short period of validity of the certification allows the 
Executive Branch to prevent the operation of a non-domiciled organization for reasons unrelated to 
the humanitarian or charitable work it performs since, for example, it may bother the Government if an 
organization that provides food in deprived areas publishes indices of child malnutrition, and from there, 
prohibits its operation, claiming that this affects its sovereignty.

It would mean that some organizations would prefer to refrain from providing any information about 
their activities, or they would not be granted certification and thus become blocked from working in 
the country. In this regard, we must remember that the provision of humanitarian assistance is both a 
right of the provider (as well as a duty) and of the recipient46 and, therefore, cannot be conditioned, as 
no right can be, to the approval of the State, especially when the country is in a complex humanitarian 
emergency as in the case of Venezuela.47 Thus, the duty of the State is to respect this right and not limit 
it as it does with these authorizing regulations, which are incompatible with the standard of notification 
that should be the rule.

In addition, Article 12 of the resolution empowers government officials to "make the necessary visits to 
the headquarters in Venezuela of the organization, or that of its representative, previously notified, for 
the purpose of on-site verification of the concordance of the facts reported to the registry." However, 
this rule does not indicate the period necessary for the notification to be considered prior (minutes, 
hours, or days), nor how long such a visit might last. It could therefore be indefinite with the consequen-
ces for the management of an organization that this may entail, especially in cases where its functions 
require safeguarding the identity of the beneficiaries. An example of this would be the case of beneficia-
ries receiving medical care, who have the right to have information about their health history withheld. 

The worrying thing about this power of the State is that it can be used for covert searches, in violation 
of the right to inviolability of the home, established in article 47 of the Constitution and international 
treaties signed by Venezuela.

The logical thing to do in this particular case would be first to specify to the organization what specific 
information is to be verified and then to establish by mutual agreement a mechanism with the neces-
sary guarantees for the organization to verify the information, provided that this does not violate the 
rights of its beneficiaries or itself.  

46 See Article 1 of the Code of Conduct for Disaster Relief for the United Nations Relief and Works Agency for Palestine Refugees in the Near East (UNRWA).
 International Red Cross and Red Crescent Movement and the International Red Cross and Red Crescent Societies
 Non-Governmental Organizations (NGOs): https://www.icrc.org/es/doc/assets/files/publications/codigo-de-conducta.pdf.
47 https://reliefweb.int/report/venezuela-bolivarian-republic/venezuela-emergencia-humanitaria-compleja-respuesta-humanitaria#:~:text=Occupy%20today%20

the%20fifth%20place%20place,serious%20for%20the%20a%C3%B1o%20202020.

https://www.icrc.org/es/doc/assets/files/publications/codigo-de-conducta.pdf
https://reliefweb.int/report/venezuela-bolivarian-republic/venezuela-emergencia-humanitaria-compleja
https://reliefweb.int/report/venezuela-bolivarian-republic/venezuela-emergencia-humanitaria-compleja
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3.4.	Regulations	for	the	unified	registration	of	regulated	entities	with	the	National	Office	for	Com-
bating Organized Crime and Financing of Terrorism (RUSO-ONCDOFT)48 

The first thing that must be said about these norms is that, despite being the lowest in the hierarchy 
among those analyzed, because they have the rank of "Providencia"49 since they emanate from an au-
thority lower than a ministry, they have an impact on the right of association that is inversely proportional 
to their category. Furthermore, because of their content they are the most severe of all those described.

Another peculiarity of these provisions is that they were modified in response to the strong reaction of 
civil society organizations, who, because of the threat they pose, carried out a national and international 
protest campaign through a communiqué signed by more than 700 organizations and 250 individuals,50 
an unprecedented event in the history of the country.

The “Providencia” has its immediate antecedent in the version published on March 30, 2021, which 
required civil society organizations to enter register in the National Office against Organized Crime and 
Terrorist Financing (ONCDOFT) and identify their beneficiaries, under penalty of sanctions against its 
members, as outlined in the Organic Law against Organized Crime and Terrorist Financing.

The version in force on May 3, 2021, eliminates the requirement of the list of beneficiaries and the ge-
neric referral of the March 30 providence, without specifying crime or penalty, to the sanctions of the 
Organic Law against Organized Crime and Terrorist Financing. It also removed the peremptory time 
limits for registration of organizations, although it maintains them as regards annual updating. 

However, the current providence still maintains severe restrictions:

a. Creates a registration system in addition to that established in the national regulatory 
rules for non-profit civil organizations, using as an excuse the presumption of crimes of 
terrorism, financing of terrorism and organized crime, among others, for the activities 
carried out by these organizations and their sources of financing.

b. This registration system is subject to the issuance of a "certificate" if all the requirements 
and formalities are complied with, which arbitrarily exceed those laid down in the 
regulatory rules on the subject, including articles of incorporation, bylaws, and minutes 
of appointment of the last Board of Directors, in addition to several other financial and 
administrative documents, the registration and updating of which has been permanently 
subject to obstacles, obstacles and arbitrary suspensions by the State itself in the 
relevant registration offices. Moreover, these documents must be submitted whenever 
there are changes and the certificate must be renewed annually. In such conditions, the 
organizations may be exposed to an irregular situation under officers’ discretion by not 
having the required records up to date due to the State’s responsibility.

48 Ruling No. ONCDOFT-001-2021 published in Official Gazette No. 42098 of March 30, 2021, and later amended in Ruling No. ONCDOFT-002-2021 published in 
Official Gazette No. 42,118 of May 3, 2021.

49 Article 14 of the Organic Law of Administrative Procedures:". Administrative acts have the following hierarchy: decrees, resolutions, orders, providences and other 
decisions..."

50 Specifically 707, see: https://humvenezuela.com/comunicado-organizaciones-de-la-sociedad-civil-declaran-su-rechazo-rotundo-y-exigen-la-derogacion-de-la-
nueva-providencia-de-registro-por-terrorismo-y-otros-delitos-en-venezuela/.

https://humvenezuela.com/comunicado-organizaciones-de-la-sociedad-civil-declaran-su-rechazo-rotundo-
https://humvenezuela.com/comunicado-organizaciones-de-la-sociedad-civil-declaran-su-rechazo-rotundo-
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c. Even more seriously, an authoritarian regime is established, subject to annual renewal, 
whereby only those who have obtained credentials issued by the competent office 
may act as legal representatives of the organizations. In addition, each organization is 
required to have a compliance officer who registers and obtains credentials.

d. Likewise, among the registration requirements to obtain the certificate is the obligation 
to present lists of donors, national or foreign, from whom the organizations receive 
contributions, donations, or gifts, which for many years has been the instrument used 
by the Venezuelan government to criminalize in its narrative the work of the organizations 
on the basis that it is an alleged interference of foreign governments and a violation of 
national sovereignty. 

e. If the requirements are not met, the possibility of inspection or on-site visits to the offices 
of the organizations to request and review any information without limits as to its scope 
and duration is also established.

From the above, call of attention should be drawn to the fact that documentation is requested that is 
already in public archives, which violates the Law on the Simplification of Administrative Procedures. As 
already mentioned, this is even more serious because, in many cases, the organizations cannot keep 
their documentation up to date. After all, in practice, the registries refuse to update it, a situation that 
has been going on for years and has even been denounced by several United Nations Rapporteurs 
on two occasions,51 as well as by the Office of the High Commissioner for Human Rights of the United 
Nations.52   

That is to say, this “Providencia” requires documents that are already in the hands of the State, and 
more specifically, of the same ministry to which the body issuing the Providencia belongs, and it is, 
therefore, irrational to ask private individuals for what the State has in its possession. Moreover, it is 
even more aggravating when it is considered that the documents cannot be kept up to date because 
the State itself does not allow it, although the order establishes that they must be handed over in order 
to obtain the ONCDOFT certificate, thus showing that this particular requirement would be impossible 
to comply with, not because the associations so wish, but because it is the State itself that prevents it.

On the other hand, as in the rules for non-domiciled organizations, on-site visits are established to verify 
the integrity of the documentation submitted. However, no prior notification is required, and no time 
limits are set for such visits. (Art. 9) 

50 Office of the High Commissioner, United Nations. Special Rapporteur on the rights to freedom of peaceful assembly and of association. Communiqué presented 
by the Special Rapporteur on the Rights to Freedom of Peaceful Assembly and of Association; and the Special Rapporteur on the Situation of Human Rights 
Defenders to the Venezuelan State. Reference: OL VEN 6/2019. Published on 07.10.19. At: https://spcommreports.ohchr.org/TMResultsBase/DownLoadPubli 
cCommunicationFile?gId=24894; and Mandates of the Special Rapporteur on the situation of human rights defenders; of the Working Group on Arbitrary Detention; 
of the Special Rapporteur on the promotion and protection of the right to freedom of opinion and expression; of the Special Rapporteur on the rights to freedom of 
peaceful assembly and of association; of the Special Rapporteur on the right of everyone to the enjoyment of the highest attainable standard of physical and mental 
health; of the Special Rapporteur on the promotion and protection of human rights and fundamental freedoms while countering terrorism; and of the Special 
Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment REFERENCE: AL VEN 5/2020 28 April 20 https://spcommreports.ohchr.
org/TMResultsBase/DownLoadPublicCommunicationFile?gId=25212.

51 OHCHR (June 2021). Situation of human rights in the Bolivarian Republic of Venezuela. Paragraph 70. https://undocs.org/en/A/HRC/47/55.

https://spcommreports.ohchr.org/TMResultsBase/DownLoadPubli cCommunicationFile?gId=24894
https://spcommreports.ohchr.org/TMResultsBase/DownLoadPubli cCommunicationFile?gId=24894
https://spcommreports.ohchr.org/TMResultsBase/DownLoadPublicCommunicationFile?gId=25212
https://spcommreports.ohchr.org/TMResultsBase/DownLoadPublicCommunicationFile?gId=25212
https://undocs.org/en/A/HRC/47/55
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In other words, these visits can take place unexpectedly and without the organization prepared to pro-
vide the information required, not to mention that there are cases where there must be confidentiality 
about the beneficiaries, for example, in terms of health or their personal safety (in the case of denoun-
cers of crimes against humanity).

The establishing of an additional registration to that being required by law for an association to ope-
rate in the country, it also violates the principle of progressive human rights by making it difficult using 
sub-legal tools, to exercise a right with limitations that did not previously exist and that is not compatible 
with a democratic state.

In the same sense, by constantly obliging organizations to prove that they are not legitimizing capital 
or financing terrorism, the principle of presumption of innocence is violated to the extent that a general 
state of suspicion is established over them without a prior and individualized investigation to justify it.
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4. CONCLUSIONS

• Current Venezuelan constitutional norms are not compatible with international standards on freedom 
of association, as they violate the principle of progressiveness of this right by eliminating the special 
protection established in the previous Constitution for associations "whose purpose is the best fulfillment 
of the aims of the human person and social coexistence.

• Furthermore, the current Constitution establishes a new prohibition for judges incompatible with the 
ICCPR and the American Convention, as it prevents them from associating with each other, contrary 
to the guarantees necessary to maintain their independence. 

• The Constitution establishes the intervention of the Electoral Power in the internal elections of unions, 
guilds, political parties, "as well as other civil society organizations at their request, or by order of the 
Electoral Chamber," which leads to an enormous state intervention that undermines their autonomy 
and can even annul them in the exercise of their functions.

• Generally speaking, national legislation establishes exorbitant limitations and obligations for associations 
that do not comply with the ICCPR and the CA requirements.

• In addition, national legislation contains prohibitions on funding for civil and political rights organizations, 
again incompatible with international standards.

• In addition, national legislation establishes tax, registration, and reporting obligations that unnecessarily 
burden organizations and hinder their activities.

• In the area of combating money laundering and financing of terrorism, the national legislation does not 
establish limitations on the powers of the public administration to regulate non-profit organizations, 
thus violating the principle of the legal reserve as regards restrictions and prohibitions on human rights, 
laid down both in the Constitution and international human rights treaties.

• Nor in combating money laundering and terrorist financing, does the national legislation reflect the FATF 
principles for the protection of NPOs.

• The sub-legal norms of the country, linked to the fight against money laundering, violate the legal 
reserve on restrictions to human rights, do not comply with FATF requirements in this area, and violate 
the principles of progressivity and presumption of innocence. 

• Overall, we can conclude the inadequacy of domestic law to protect the basic elements of freedom of 
association in Venezuela. 
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